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TRANSLATOR'S PREFACE 

TO 

THE FIRST EDITION. 



The following Translation of Van der Keessel's 
Theses Selectse will, it is hoped, be found acceptable to 
the Profession, in those British colonies where the 
Eoman-Dutch Law stiU obtains. The treatise of 
Grotius, a translation of which has been published by 
Mr. Herbert, of British Guiana, required, after the lapse 
of nearly two centuries, much comment and alteration ; 
and the present Work, together with the Bechtsgeleerde 
Ohservatien, published in 1778 by a Society of Dutch 
Advocates, of whom the celebrated Van der Linden 
was one, is perhaps indispensable as a companion to the 
Introduction to Dutch Jwrisprudence. Some portions 
of it will necessarily be found inapplicable to the 
colonies at the present day ; but it has been thought 
advisable to publish a translation of the entire book, in 
order to avoid the risk of omitting any portions, which, 
though not applicable to one colony, may be of use in 
another. 

The Translator has spared no pains in endeavouring 
to render the translation correct and reliable : and has 
indeed deferred its publication for nearly a twelve- 
month, in order to compare it with the various author- 
ities cited throughout the book, and by submitting 
some portions of it to the judgment of others, to assure 
himself of the general correctness of his renderings- 
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He is not, however, quite confident but that under the 
peculiar difficulties of translating from modern law- 
Latin into an acquired language, some errors might 
have escaped his observation ; but these, it is believed, 
are not of a grave nature, and will no doubt be 
excused, equally perhaps with the general want of 
elegance in the language, — a fault which he believes 
he has frequently fallen into, in endeavouring to be 
precise in his translation. 

A different mode of arranging the citations has been 
adopted, which will be found more convenient than that 
of incorporating them with the text, as in the original. 
Most of those laws or treatises of which no Latin 
translations exist, but which the author has quoted by 
the Latin titles, have been cited in the translation by 
their proper Dutch titles. 

It is to be regretted that there exists no complete 
biography of the author of a treatise held in such high 
estimation, and who is still remembered in his native 
country with respect and admiration. The high testi- 
mony borne to his talents by his pupil and friend, Yan 
der Linden, in the Dedication of his Judicieele Fractycq, 
is by no means a solitary proof that among the most 
eminent men of that time, Van der Keessel was esteemed 
a great scholar and jurist. The Translator has had the 
pleasure of receiving a communication from another 
pupil and a relative of the author's (Mr. J. T. Bodel 
Nijenhuis, of Leyden), a translation of a portion of 
which may not prove uninteresting as the reminiscence, 
at the distance of nearly half a century, of one — perhaps 
the last — of that great body of writers on the Eoman 
and Dutch Laws, whose works are still read and studied 
throughout Europe, and in the remotest parts of the 
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world, and whose labours are among the evidences of 
the greatness and glory of the Old Netherlands. — 
" It is to me, and will hereafter, when more generally 
known, be to the Old Netherlands, a matter of great 
satisfaction, that the Theses of Professor Van der Keessel 
are still held to be of such great authority in Ceylon, as 
to require, after a period of more than forty years, trans- 
lation into the English language. I am, perhaps, the 
only survivor of his pupils, having, during the years 
1814-1816, studied the Institutes of the Eoman Law 
under him, and been presented by him to the Praetor- 
ship of the University. He died on the 7th of August 
1816, in the 78th year of his age. You will find men- 
tion made of him in Siegenbeek's Leidsohe Hooge- 
Sehool, in Te Water's Narratio, and more particularly 
in the Annual Oration delivered in the year after his 
death by the Eector J. van Voorst, and published in 
Armales Academise Lugd. Bat. for the year 1816-1817- 
We have no personal account of him in a separate form. 
Such a thing would be of more likely occurrence at 
the present day. But during the last forty years many 
men of note amongst us have died, without being 
particularly mentioned. He was an excellent jurist of 
the old style ; and during the fifty years of his labours, 
sent forth many eminent pupils. He was also a sincere 
Christian, as you may judge from his Oration de Advo- 
cato Christiano." 

The Translator has seen several copies of the Author's 
Dictata ad Grotii Introductionem, being the lectures 
delivered by him at the University of Leyden, accord- 
ing to the plan spoken of in his preface to the present 
work, where he proposes to treat in the printed Theses 
of such points only as were omitted by Grotius, or 
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have since" undergone alteration, or become subjects of 
controversy, and to reserve for oral lectures such points 
as may tend to the explanation of the text or the fuller 
development of these Theses. But as these Dietata 
have never been published, and the MS. copies, origi- 
nally not very numerous, are at present, from the small 
demand there has existed since 1806 for works on the 
ancient law, very rare, and belong only to such private 
individuals as from a knowledge of their great value, 
or from the nature of their studies at the University, 
have taken care to provide themselves with copies, the 
Translator has not hitherto been able to become the 
possessor of one. He had, however, been enabled, 
through the kindness of Professor de Wal, of Leyden, 
to take very full extracts from some of the most impor- 
tant portions, and these he proposes to publish at some 
future time as an Appendix or Supplement to the pre- 
sent volume, incorporating with them the valuable 
comments of Professor Schorer on the text of Grotius. 
Th6 original MS. of the Dietata, beqneath.ed by the 
Author to the Public Library of Leyden, still exists 
there, and is readily produced to students who may be 
desirous of consulting it. It is a valuable work, and 
contains very full comments on almost every point of 
any importance in law ; and in fact constitutes in 
itself a complete treatise on the Law of Holland up 
to the year 1800.* A treatise of this nature would, 
if attainable, be of the highest importance in the 

* The Translator was so fortunate as to become the possessor, in 
1855, of the Aiithor's copy of these Dietata, together with his 
annotated copy of Grotius ; and a collection of Addresses and Prayers 
■with which he appears to have inaugurated or closed his annual Leo- 
tures.— (Tr. 1868.) 
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colonies, being the last work on the subject of the Law 
of Holland as it still obtains in the Dutch ceded colo- 
nies ; for with the exception of Van der Linden's 
Listitutes, a treatise of a very elementary nature, there 
is hardly another work of any authority which brings 
the law down to the period immediately preceding the 
cession of these colonies. 

It is not perhaps too much to expect that translations 
of treatises such as those of Grotius, Van der Linden, 
and Van der Keessel, and such works as those of 
Burge and Story, in adfiition to their utility as books 
of reference to the Colonial Practitioner, will be of use 
in pointing out to the Colonial Legislator the general 
superiority of the system of Dutch Jurisprudence over 
the English, in point of simplicity and completeness, as 
well as in its freedom from anything approaching to 
technicality or refinement. But without presuming to 
bespeak for the present translation any share in a result 
so desirable, the Translator trusts merely that it will 
tend to supply the want, which, in Ceylon at least, has 
not unfrequently been felt, of an available Commen- 
tary on Grotius' Introduction, bringing the Law down 
to recent times. 

AtmUrdam, 19ft Decmher, 1854. 
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DIONTSIUS GODTFEIED VAN DEK KEESSEL; 

BY 

ME. J. DE WAL, 

Professor of Law in the University of Leyden. 

Dionysius Godtfried van der Keessel,* who has 
acquired an immortal reputation as an author by writ- 
ing the work of which a translation was recently 
offered to the English reader, deserves to be better 
known in his life and professional career by every one 
under whose notice his work is likely to come. It is 
in the hope of affording such information that I have 
written the few pages following-! 

He was the son of a Protestant clergyman of some 
literary fame, and was born in 1738 at Deventer, a 
town which had been renowned from of old as a 
nursery of literature and science. The Gymnasium 
of his native place afforded him ample opportunities to 
prepare himseK for his university career. The vocation 
of his father enabled him to make the Hebrew 
language, as well as Latin and Greek, an object of his 

' Not G. D. van der Keesel, as, among others, his anonymous 
biographer in the " Woordmboeh van Kwnsten en Wetenschappen " 
writes. Nor, Van der Keesel, as Von Ditmar speaks of him frequently 
in a treatise we shall mention later ; though this mistake is to be 
imputed to Oelrichs. 

t Some few notices only of the life and writings of this Lawyer 
are given by Te Water in his Narratio, p. 231 ; and Van Voorst in 
the Annales Acad. Lugd. Batav. 1816-17, pp. 30-33. 
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studies. At length being well prepared, he set out 
for Leyden, where Eucker, Scheltinga, and Weisse at 
that time taught jurisprudence. 

Eucker (1702 — 1778) had become known by his 
treatise " JDe natwrali et civili temporis computatione " 
(1749,) and by his extensive acquaintance with the 
Literary History of Ju/risprudenee. Scheltinga, who 
in the same year in which Van der Keessel first saw 
light was called to the professorial chair at Leyden, 
supported alone (as the great Euhnkenius somewhere 
obserTes)* at that time the fame of " Megantior 
Jwrisprudentia." Weisse was not unfavourably known 
as a publicist. 

Instructed by these teachers, and perfectly versed 
in the spirit of the Eoman Law, Van der Keessel on 
leaving the University gave the first brilliant proof of 
his eminent talents by the defence of his dissertation 
Be usucapione partus et foetus rei furtivae" published 
at Leyden in 1761. This very excellent academical 
essay was favourably judged of, not only at home and 
abroad, but was also reprinted by Oelrichs in his 
Thesaurus. Later writers,! especially Von Ditmar, a 
Livonian lawyer, who published a separate treatise 
on the Lex Atinia, have used this dissertation with 
much profit. J , 

As soon as he had left the University, Van der 
Keessel began to practise as an advocate at the Hague. 

* Hugo Civil. Magazin, v. 350. See also Bergman, Adnot. ad 
Wytteribachii Vitam Suhnkenii, p. 402, 410. 

t Ger. Oelrichs, Thesaur. Dissert. Jurid. Select, in Acad. Belgic. 
habitarum, vol. I — II. p. 179, 264. 

I Wold. Frid.Car. a Ditmar, Comment ad Legis Atiniae hist, et 
interpret. Heidelb. 1818. 
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Seldom lias it fallen to the lot of any one to obtain so 
speedily a distinguished reputation as a pleader. And 
as the chair of Eoman Law at Groningen was vacant, 
the hereditary Stadtholder, Prince William V, and 
the Curators or Council of the University of that town 
could not do better than invite the youthful Van der 
Keessel (then only 24 years of age) to fill up the 
vacancy. 

If this task must have appeared difficult to him in a 
place in which he was wholly a stranger, to all around 
him it doubtless appeared more so, from the circum- 
stances in which he first took his position as a public 
teacher of jurisprudence. 

At that time Professor van der Marck, a man of 
acute wit, but at the same time imperious, and firmly 
attached to his once-conceived opinions, had just 
published his Institidiones Juris Civilis frivati, com- 
munis, et reipubliem Groningse OmlcmdiciB jaroprii* The 
campaign against the preponderate influence of the 
Roman Law, the struggle for the German element of 
our popular institutions, the defence of a practical law 
of Nature,— all were undertaken. Numerous disciples 
ranged themselves under the banner of the overbearing 
Professor. And Van der Keessel, — was he to commence 
his professional career by a polemical contest with the 
opponents of that course of Jurisprudence, the teaching 
of which was to be thenceforth the business of his life ? 
" Magna," as I have written elsewhere,f viri Juvenis 
eruditionis fama non minus expectationem civibus adfere- 



* t. I. Gron. 1761, 8vo. 

f Orationee Academicse de historia Juris Nerlandici Studio, Lugcl. 
and Amst. 1852, p. 113 sq. 
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hat, quam ipsa quassiionis tvme agitatae gravitas. 
Oratione maugarali in Oct. Armi 1762, disquisivit ' an 
capita ilia Juris Bomani, quae in usu hodie non esse 
dicwntur, in a^ademiis doceri expediat.' Modeste, id 
juvenem decet, atque ex animo suam exposmt de gravissimo 
argwmento sententiam. Nee tamen ' minus vereor,' inquit 
' ne in hoc parte viris doctissimis displiceam, qui materiam 
dicendi non minus quam ipsam orationem suo probare 
cahulo non poterwnt. Vereor et illud maxime, ne vel 
arrogantiae vel pravis adfectibus trihuant qui sinistris 
svspicionibus indulgent, quod tale orationis elegerim thema, 
quod hoe tempore aliqudtenus controversum est." 

We see that he perfectly understood the difficulty of 
his future position. With youthful courage, but at the 
same time with a generous modesty, he pointed out the 
way which, in his opinion, lawyers should follow. He 
showed clearly, that no one could know the Boman Law 
unless he investigated the whole Koman Law in its 
intimate connection and dependence, and examine the 
organic construction of its parts, whether obsolete or 
still continuing in use. But with all that, there was 
no show or shadow of anger or contempt against those 
who loudly preached up another doctrine. 

The Historia Jwris Literaria of that time has not, in 
my opinion, been sufficiently studied. Materials 
abound. Here let it be sufficient to observe that the 
storm which had long threatened at last broke out, 
when at ,Groningen, in 1765, was published the 
Dissertatio Politico- Jwidiea, qua disquisitw num el 
quatenus prudentiae conveniat civili, in rem pvhlicam 
Groninganam jus recipere peregrinum, praesertim Roma- 
num. This diffuse performance, published in the name 
of Dr. Feddo Hovingh, and dedicated to the celebrated 
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S. H, van Tdsinga, was soon known to have flowed 
from the pen of Professor van der Marck. Not with- 
out malice was reference made* to a passage from the 
oration of Van der Keessel, to make him appear as a 
supporter or abettor of the same principles. 

It is not my purpose to mention here the legion of 
pamphlets to which this tract gave rise. I need only 
mention a " Brief van een Groninger Rechtsgieleerde oi)er 
zehere dissertatieonlangs te Groningen uitgegeven"^ which 
appeared in the same year, 1765, and was by many 
attributed to the pen of Van der Keessel. Scarcely, I 
must confess it, can I give credence to this opinion 
(though I was lately informed of it by the Nestor of 
Dutch jurists, Professor Tijdeman) ; the more so as 
Van der Keessel himself in his inaugural speech at 
Leyden declared — " in alma Groninga/na, laetissime 
florente, per septem et quod exeurrit awnos, jus civile non 
sine fructu docueram, procerum fa/vore suffuUus et 
COLLEGAEUM AMiciTiA omotus "% — an expression which 
the upright man would certainly have omitted, if he 
had been engaged in an underhand controversy with 
one of the most celebrated of his colleagues. The 
words just quoted are taken from a discourse with which 
he entered upon a new career. An honorary pension 
had been accorded to Eucker on account of his advanced 
age, and Van der Keessel was elected to succeed him. 
On the 12th March, 1770, Leyden saw him ascend the 
professorial chair, Aiscaavsva^" JDelegislatorum Belgarvm 
in recipiendo Jure Bomwno prudentia." The subject was 



♦ Gron. 1765, p. 91 et seqq. 

t A Letter from a Groningen Lawyer on a Dissertatiin lately 
published at Groningen. { p. 38. 
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chosen from the very centre of the polemics of those 
days, and was so handled that no one could possibly 
think himself personally offended. 

That he met Van der Marck and his school in an 
open vizor we cannot doubt, as we hear him develop the 
reasons which led him to choose this subject. " AUam 
viam ingressi sunt nonnuli, et cum de aequitate legum, 
Somanorum atque certissima in for o reeeptione disputari 
amplius non posse intelligerent, per cuniculos hane arcem 
Bomanam suhvertere, callide conati sunt. Agnovenmt 
qmdem juris nostri, in se spectati, praestantiam ; non 
etiam, in foro illud receptum esse, svm,t infieiati ; sed hoc 
posterius temporis iniquitati, juris natwalis ignorantiae, 
et sanioris politiees neglectui trihuendvm, esse dixerunt. 
Parwm igitur prudenter reeeptamjurisprudentiam Boma- 
nam, in hoc emendatiore juris naturalis statu, ex trihu- 
nalihus nostris exterminandum esse, quavis data aut 
studiose quaesita occasione, apud quosvis harum rerwm 
saepe imperitos sed ariitrium illud satis temere susci- 
pientes, rationibus veri quadam specie non destitutis, 
efficere allaborarmit."* 

Van der Keessel's fame increased from day to day. 
By the side of Pestel and Voorda, he formed a school 
here from which have sprung the most eminent jurists 
that have shed a lustre on our Fatherland. The zeal 
with which his Dictations on the Eoman-Dutch Law 
were noted down by his pupils affords us an opportu- 
nity of judging of the excellence of his instructions. 
He always followed the method then in use, of having 
all his remarks to the students committed to papers. 

There is no University, in which one of his pupils has 

* 11. p. 6. 
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"not taught, — ^no/Oourt or tribunal at which one of them 
has not gathered the fruits of his instructions, either as 
a judge or a pleader. " In splendidissimorum virorum 
or0ine (says Van Voorst on this subject in his Eulogium), 
qui ipso jsraeeeptore usi sunt, ipse Bex noSter (William I.) 
principatum tenet, qui cum in hoe universitate studiis 
operain dabat juris civilis, eriminalis et hodierni principia, 
et legvm ie jure privato ferendarvm praeeepta* explican- 
tem audifit." Sparing was he in the publishing of his 
writings ; and whose who have tested the few fruits of 
his literary labours complain only that they have not 
been more abundant. Whenever he appeared as a 
speaker at the Academical Festivities, it was either to 
sharpen in the youth the true love of their country,! 
or to consider the inviolability of judicial power as 
the palladium of society in troublous times,f or at 
another time to sketch the vocation of pleaders as 
Christians.§ 

Perhaps the ideas of Political Economy developed 
in the discourse first mentioned may not at present be 
generally honoured as correct ; but every one will 



* Van Voorst, Oratio, p. 31. These words of Van Voorst's are 
incorrectly interpreted by the biographer of Van der Keessel in the 
Dictionary of Nieuwenhuis, who here speaks of the discourses con- 
cerning the particular right to propose laws. In other respects he 
has copied Van Voorst's words almost literally. 

t Oratio de Amore Patriae injjiventute Belgica exitandi) prudenterque 
dirigendo. L. B. 1774. 

J Oratio de aequitate judicantiv/m, optima turhatae reipuhlicae 
remedio. L. B. 1785. 

§ Oratio de Advoeato Christiano. L. B. 1792. The picture of the 
true Christian, sketched in the first part of this work, is not wanting 
in vivacity; but the examples by which he, in the second, explains 
the duties of Christian advocates are perhaps less justly chosen. 

I 
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especially recognize in them the thoughts of a noble 
and clear-thinking man and citizen. 

Particularly is this to be observed in the oration 
which he pronounced on the 23rd April, 1790, when he 
more majorum conferred the degree of Doctor Juris 
Utriusque on Johannes Cornelis van der Kemp ; at 
which ceremony the Prince himself was present.* 
Nowhere can it be shown more forcibly and more 
justly how in the Koman Law the principles of morality, 
honour, virtue, and conscientiousness are applied and 
maintained. 

But the chief work that Van der Keessel permitted to 
see the light is doubtless the " Theses Selectae Juris 
HoUandici et Zeelandici." It is true that Hugo de Groot's 
Inleiding tot de Uollandsche Bechtsgeleerdlieid,^ was often 
reprinted, and explained by many notes ; but no one had 
ever,ina continued commentary, developed thequestions 
of law to which many provisions of the law of the land 
gave rise, — no one had considered the book in relation 
to the many later laws and regulations passed in this 
country. Some commentators had only paid attention 
to the antiquarian part of the much-praised work. 
Others had only indicated a few loose remarks and 
suggestions on disputed points, by notes and queries. 
Van der Keessel endeavoured to explain and amplify 
in his lessons the whole of the Dutch Law practically. 
The Theses give not only a clue by which to follow 
that commentary, but at the same time an uninterrupted 
chain of decisions on the very questions of law which 



* Oratio de Studio Juris Civilis ad lonos mores formandos et virlu- 
tem colendam aptissimo. L. B. 1790. 
^ t Introduction to Dutch Jurisprudeuce. 
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require answering. The aim Van der Keessel liad in 
view is strikingly set forth in his preface. The grounds 
of proof by which he confirmed his propositions, he 
communicated in his lectures with exceeding care and 
by a fixed method.* The manuscript of his lectures 
is, at his express request, desposited in the Academical 
Library at Leyden for general use, but with the 
definite condition that it shall never be made public in 
printf 

In domestic happiness Van der Keessel lacked noth- 
ing. Till 1811 he was happy in the possession of an 
excellent spouse, Catherine Adriana Bodel. His 
life was an example of moderation, uprightness, piety, 
and virtue. In 1808 he resigned his professorship. 
He saw Kemper and Tijdeman succeed him, to continue, 
with his colleague Smallenburg, the work to which he, 
with the eminent Pestel, had consecrated his life. 

At length, advanced in years, wearied with his 



* For a long time Van der Keessel ■was involved in a sharp dispute 
with his colleague, Bavins Voorda, concerning the instruction in 
Modem Law at the University of Leyden. In 1798 Voorda brought 
the matter before the Government. It appears ne^r to have been 
decided, Voorda's death having (9th July, 1799) intervened. Oomp. 
Gab. de Wal, de Claris Frisiae Jurisconsultis. Leovard : 1825, p. 405. 
t " Qusi insuper, aduherioremhujus'prastanUssimilibriGroUanipro 
juris disciplinaeusum,scvipta,reliqu,U ex optimivirivoluntateBibliothecae 
Aeademiae dono data sunt" says Prof, van Voorst very justly, p. 32. 
But quite otherwise did the anonymous biographer translate, when 
he wrote, — ^"His other writings, which he left for a profitable use of 
the excellent work of Grotius, are at his own request given to the 
Academic Library at Leyden." Cf. Qeel, Catalogue Libr. MSS. qui 
iwle ah anno 1741 BibliotJiecae Lugduno-Batavae aceesserunt (L. B. 
1852) p. 233. No. 832. The same Libraiy is possessed of Van der 
Keessd's Notae Praelectiones Institutionum, Autographae, 1771, sive 
Commentarius ad Boclcelmanni Compendium. (No. 799.1 

b 2 
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labours, full of faith, he, laid his head to rest on the 
6th August, 1816. No child of his shed tears over his 
grave ; but therefore is not the man forgotten, whose 
work even now, almost a century since the beginning 
of his career, appears in a youthful form for the 
advantages of the present generation. 

J. D. W. 
Leiden, May, 1855. 
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When in the year 1792 I commenced a series of 
lectures on Dutch Jurisprudence in the University of 
Leyden, for the benefit of the students, who at that time 
had no public interpreter of the Modern Law, I resolved 
upon adopting the same plan which, in 1767 and the 
following years, I had followed in my lectures on the 
Laws of Groningen, delivered in the University there. 
I proposed to myself to trace, with the guidance of some 
good compendium, our local laws to their true sources, 
and to give full explanations of these laws ; to apply 
to our own law those portions of the Eoman Law which 
have been adopted by us ; and to point out accurately 
what portions of the Code of Justinian, or of the Canon 
Law, might or might not be adopted, in order to supply 
the defects of the local law, preserving the analogy as 
well of the primary as of subsidiary law. 

For no one can, I think, properly fulfil the office of an 
advocate in our courts, unless, in addition to an accurate 
knowledge of the Civil Law and its necessary subsidiaries 
extending through the whole system of the Digests, he 
possesses a practical acquaintance with the entire body 
of laws which obtains in the Court to which he has 
attached himself. And if he does not find it possible to 
acquire this knowledge in the course of his university 
studies, he ought to follow the example of the celebrated 
Bynkershoek, who, after he had left the University, 
framed for himself, by personal application, an entire 
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system of the Jurisprudence of Holland and Zeeland. 
For those who think themselves sufficiently able to 
acquire a knowledge of the Modern Law solely from 
practice and at particular emergencies, and by occa- 
sionally consulting the commentators, commit a serious 
error, and thereby alone afford a proof that they are 
acquainted neither with the definite principles, nor the 
true analogy of the Law, and are wont, in pleading or 
defending causes, to rely on the mere authority of the 
Doctors and on precedents, and indeed more on some 
imaginary system of equity, than on sound; principles. 

But since it may be difficult for the young student 
who passes from the University to the Bar (for all 
students are not like Bynkershoek) to form for himself 
by his unaided study and industry, a proper compendium 
of the Dutch Law, out of so large a body of laws and 
statutes as those prevailing in Holland ; and since few 
persons at that age are gifted with so mature a judgment 
as to be able by natural genius to reduce these principles 
as it were into harmony: it both is, and indeed the 
Directors of this University have felt it to be a matterof 
the greatest importance, that persons should be appointed 
by public authority to deliver lectures and afford instruc- 
tion in Modern Jurisprudence with the same diligence 
with which the Civil Law, since the revival of Literature 
and. the foundation of this University, has with great 
advantage to the State been cultivated and taught, by 
celebrated jurists. 

And this task having been intrusted to me by the 
Directors of thje University, I cannot but narrate here 
in a few words the plan which, in my opinion, ought to 
be pursued in the interpretation of the Modern Law. 

And, indeed, I at once observed that it would not be 
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possible to reduce into absolute accordance or harmony 
all the statutes and received customs prevailing through- 
out Belgium (which was at that time under the League, 
but some provinces of which possessed independent legis- 
lative authority) ; and which laws and customs were in 
many respects not only different from, but plainly con- 
tradictory to, each other. For who is not aware, for 
example, that -the free right of disposition by testament 
had already been for a long time permitted in Holland 
and Zealand, being considered favourable to commerce 
(in which pursuit the people were zealously engaged), 
and to the promotion of industry among the citizens in 
the acquisition of property, which they should know 
they might freely dispose of for the benefit of their wives 
and friends ; when, on the other hand, the people of 
Groningen, and especially of Omlandt, who were rather 
devoted to agriculture, were desirous of perpetuating 
their property in their families, and scarcely permitted 
any, even the most restricted, testamentary disposition ? 
Since, then, these and many other principles of law, 
so discordant with each other, are not capable of being 
reduced to the proportions of a strict system ; and since 
the fertility of statutes at some places is so great, that if 
you desire to omit nothing, but to follow up carefully 
the streams which flow from dififerent sources, you ought 
either to touch lightly upon each, and say something of 
all and nothing of the whole ; or to spend several years 
in the University in discoursing upon the modern law of 
our country; under these circumstances it will not appear 
surprising that I should have adopted the method of 
those eminent authors who have undertaken to illus- 
trate the statutory laws of their country by means of 
commentaries, or to reduce them into a compendium 
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(such as Sehrassert, de Timmennan, Van Wezel, Ham- 
merster, Nessink, and Laman, and others whom I need 
not name) ; and should have undertaken to write a 
commentary on the Jurisprudence of that province 
wherein the University of Leyden is situated. 

And it is well that as .Regards our own portion of 
Holland (for in the Jus Privatiim the old distinction 
between the States of Molland has been hitherto ob- 
served) there exists sucTi an excellent compendium of 
Dutch Jurisprudence as that of the eminent Hugo 
Grotius J which, in a very small compass, treats of a vast 
number of subjects,^ arranged and digested in a most 
accurate method, a'nd so explains them, that by tracing 
each subject to ifs original sources and to the Civil 
Institutes, it exhibits the admirable harmony andanalogy 
of the laws ; so that it is justly entitled to be considered 
the model of a proper compendium of the Laws of 
Holland, and to be read, studied, and rememb'jered by all 
who acknowledge the Jurisprudence of our country. 

Moreover, this book of Grotius, having been written 
expressly foj Holland (which being at that time almost 
exclusively devoted to the pursuit of commerce, was 
already i'ujly provided with laws, both ancient and 
recent, relating to Navigation, Insurance, Average, 
Exchange, and the like), contains, as it were, an epitome 
or summary of all these subjects, and is therefore a book 
so necessary to all citizens of the States of Holland who 
are engaged in trade or commerce, or at least to the 
advocates who give opinions in cases of this kind, that 
even lawyers practising beyond Holland are at present 
frequently compelled to send their clients to advocates 
in Holland. 

And this is indeed the reason why professors of the 
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Modern Law at Leyden, such as Voet and Scheltinga, 
tave selected this excellent treatise of Grotius as a 
guide and text-book in their, explanations of the law. 

I followed, therefore, the example of these authors, 
and purposed to explain the Laws of Holland from the 
text of Grotius in such a manner that I might at one 
and the same time enumerate and expound the Laws of 
Zeeland, which in many cases agree with and have often 
preceded those of Holland, sometimes supply defects in 
them, and at other times are slightly different froni 
them. 

This book having been written in the year 1619,* 
all the laws and the decisions of both the Courts since 
that year, as well as the more recent statutes of various 
places, are wanting in it. And hence the first duty of 
a commentator on Grotius is to supply those alterations 
which have been introduced by subsequent legislation 
up to the present time, and to correct in those points 
whatever rules he thought should be adopted out of the 
more ancient laws. 

Moreover, throughout this treatise, which the author 
has modestly entitled an " Introduction to Dutch Juris- 
prudence," there is admirable brevity and an admirable 
shrewdness in the employment of vernacular terms in 
law. This is, however, frequently accompanied by so 
much doubt and obscurity, that it becomes the duty of 
a careful commentator to explain them, and therefore, 
in the first place, to enlarge in his commentaries what- 
ever Grotius, in accordance with the plan of his work, 
supposed required brevity ; and whatever he expressed 
in the vernacular, by terms plain indeed, but now 

* See Book. II. Chap, xxiii. Sec. 13. 
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mostly obsolete and less understood, to explain in Latm 
by the use of terms and phrases with which those who 
have, as it behoves them, previously studied the Bom an 
Law are more conversant. 

It should also be observed that in some places Gro- 
tius refers to the Koman Law, but so as either expressly 
or tacitly to set it in opposition to the Law of Holland ; 
that in other places he simply supplies those doctrines 
from the Ci vil Law which might now be in practice ; 
and that in other places, again, by simply explaining a 
Eoman Law, he tacitly indicates that that should be 
taken as the Law of Holland, and supplied from the 
more copious source of the Civil Law. It should be the 
care of the commentator not to include all these pas- 
sages under the same rule, but to assign to each its 
proper weight and authority. 

He should further be careful to note those portions 
of his treatise wherein Grotius, as a witness, makes any 
assertion with reference either to the ancient Laws of 
Holland, or to the customs of his time (on which asser- 
tion we ought to place the reliance due to the authority 
of a man of great learning and integi'ity) ; and also 
those portions wherein he states that any Eoman Law has 
been adopted in Holland, but subject to controversy, so 
that it has been thought by many that if in such a 
case there should happen to be an opinion contrary to the 
true spirit of the Civil Law, we should modestly differ 
from Grotius, no less than from Cujacius, Jacob God- 
fried, Schulting, and the other jurists of former times. 
There is a notable instance of this in the common but 
doubtlessly erroneous opinion that succession ab intestato 
should be restricted to the tenth degree. 

Lastly, we should not omit to observe that Grotius 
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has at times either adopted some portions of the Eoman 
Law, which seem at variance with the principles of the 
Law of Holland, or omitted some which are by no 
means inconsistent with the analogy of the local law. 

Since, therefore, all these subjects require the care and 
attention of the commentator, and since it appears 
necessary that in the first place he should, upon a simi- 
larity of principles, lay down certain definite and fixed 
rules (founded on the reason of the law, the authority 
of legislators, and the history of Eoman Jurisprudence 
as adopted in our Courts), whereby the true and proper 
use of the Eoman Law and of the statutes of the neigh- 
bouring States in supplying the defects in the Law of 
Holland, might be defined ; and as, since the time of 
Grotius, some of the doctrines laid down by him have 
either been called into question, or been altered, in the 
works and opinions of eminent jurists of Holland, and 
by various decisions of the two Courts, it will not ap- 
pear surprising that the commentary I had written on 
this treatise of Grotius should have swelled out into 
so large a volume as to require two entire academic 
terms and six lectures every week for its delivery ; 
though I had studiously endeavoured to avoid dwelling 
too fully on those points which had already been treated 
of since the year 1776 by the learned and industrious 
authors of the Uechtsgeleerde Ohservatien* 

But the course of study in the University hardly 
allows of commentaries on any subject being prolonged 
for a space of two years, if we would consult the conve- 



* Uechtsgeleerde Ohservatien, — tot opheldering van verscheidem 
duisterepassagien nit de Inleidinge tot de Hotlandsohe Beehfsgeleerdheid 
van Mr. Hugo de Groat, ifasdc. inlSvo.' s. Hag. 1778. 
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nience of those who are either desirous themselves, or 
are pressed by domestic affairs, to complete their uni- 
versity studies in a few years. 

Since, then, I was anxious to attend to these circum- 
stances, and at the same time to omit nothing which 
might be considered useful towards supplying the 
defects in this treatise of Grotius, I purposed, by means 
of printed commentaries, to touch upon such points as 
had been, for the sake of conciseness, omitted by him, 
or had undergone alteration since the publication of 
the work, or had hitherto been the subject of contro- 
versy ; but to reserve for oral discussion whatever would 
tend to the better explanation of the text, and to the 
fuller development of the printed Theses. In these 
Theses I have avoided all reference to the public Law 
of Holland, now repealed ; or to the antiquities of our 
Law J a task which has been most diligently performed 
by the learned authors of the Observations just cited. 

On these principles have I laboured, not, I trust, in 
vain, to benefit the students of the University encou- 
raged and animated in this hope by the example of 
most of those who attended zealously and assiduously 
my Lectures on Grotius, and have given public evidence 
of their advancement in their profession. 

But, then, methinks I hear some inexperienced person 
remark, — Why these labours, at a time when by com- 
mand of the Supreme Court of the States of Holland, 
several learned jurists are engaged in the preparation 
of a new code of laws, by which all the statutes and 
customs of every State shall be repealed ? 

If such there be, let him consider that before such an 
undertaking can be fully accomplished and approved of 
by the legislators, no little time will have elapsed, and 
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that in the meanwhile our young men require instruc- 
tion in the present laws in order to practise in the 
Courts of Holland ; unless we would imitate the folly 
of those who would rather remain hungry than eat the 
green nuts before they can find the ripe fruits. 

Besides, since the laws and customs, which prevail in 
Holland, have been to a great extent borrowed from the 
Law of Nature and the Civil Law, tempered by the 
principles of Equity, and have at the same time been 
adapted as well to the nature of those transactions 
which obtain almost throughout Europe, as to the ne- 
cessities of commerce and navigation, and in the next 
place established with the recommendations of public 
utility and with the consent of the people ; it need not 
be feared that from this circumstance alone, namely, 
that they have been pleasing to our ancestors, these 
eminent men, who are no less distinguished for prudence 
and experience than for learning, would on this point, of 
all others, depart from them. Indeed, if I may be per- 
mitted to anticipate events, I should say that most of 
those laws which now prevail amongst us will be left 
unaltered in the new code ; and those only which are 
doubtful and contested wUl be more clearly elucidated 
and defined; but that those portions of the ancient 
laws which yet remain will be expunged. Our students 
will hence derive from a commentary on the works of 
Grotius the same benefits which students of the Civil 
Law derive from a study of the Jus Ahtejustinianewm ; 
they will learn both to understand more correctly the 
origin of the laws and their true meaning, and to illus- 
trate the practice of the laws by precedents. They 
will also be more precise in investigating the reasons 
even of each single word which the new framers of our 
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laws might employ in the laws which are to be shortly 
introduced. And more ; students of law will, if I am 
not mistaken, be able to obtain from our Theses this 
additional advantage — that they will attend more care- 
fully to those portions of the new code wherein those 
points of the Law of Holland which are remarked upon 
as doubtful or contested will haye to be more precisely 
defined, and reduced, as it were, to an exact harmony. 
In a word, the diligent student of Grotius will as much 
excel in the new local law as the advocate who is read 
and skilled in the Civil Law excels the pettifogger, who 
has never learnt to understand and interpret the present 
laws from the sources whence they have derived their 
origin. 

In these Theses I have followed the division of sec- 
tions adopted in the latest edition of the Introduction. 
I have frequently cited those decisions of the Court 
which have been selected and printed in the Appendix 
to the third and in the sixth volume of the Sollandsche 
Gonsultatien, and which are considered as of great au- 
thority amongst us, a more correct edition of which, 
however, though not sufficiently known to the public, 
has been published under the title of Decisien en 
Besolutien van den Hove van Bolland* There is also 
a MS. copy of these decisions in the public library of 
the University, in some parts of which, as well as in 
another MS. in my possession, some excellent emenda- 
tions of the printed edition may be found ; of which 
there will be found some instances in the following 
Theses. I have quoted the works of those who have 
written on our laws in the native tongue, as well as the 

*S. Hage, 1751, 4to. 
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statutes by their proper Dutch titles, in order to prevent 
any difficulty in the way of beginners not well versed in 
the Laws of Holland, But the Placaats, Kesolutions, 
and Programma of Holland and Zeeland, which are to 
be found in the Groot-Placaat BoeJc, I have referred to 
simply by their dates ; as they may be easily found in 
the copious Index of that work, which we owe to the 
industry of the learned jurist, Johannes van der 
Linden. 

D. G. VAN DEE KEESSEL. 

Leyden, 8th September, 1800. 
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BOOK I.— OHAPTEE 11. 
Seo. 1. 

I. GeKeral Laws should be promulgated in all 
places where it is customary to make promulgation ; 
for they are not binding at a place where promulgation 
has not been made. There is a notable instance of 
this in a decision of both the Courts, cited by Merula} 

II. Privileges granted to particular places, as well 
as other particular laws, when promulgated in those 
places for which they are passed, constitute the law 
there. 

III. But judgments, and authorized interpretations 
of the law, provided they have been publicly recorded, 
have the force of law, even without promulgation. 

Sec. 9. 

IV. Justice is not administered in Holland according 
to the Laws of Moses.^ 

Sec. 21. 

V. Ancient customs of Holland, provided they have 
not been abrogated by subsequent law, have the force 

' Manier van Proced p. 1. lib. i, t. 4. c. 5. n. 3. not. 28, last edit. 
2 Deer. Soil. 19 Mar 1735. 

B 
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of law, although they may not have been registered 
among the acts of the Court.^ 

Sec. 22. 

VI. There are many proofs of the Boman Law 
having been received in subsidium by us : — 1. Various 
portions of the Law of Holland, wherein the principles 
of the Civil Law have been tacitly adopted : 2. Those 
portions of our law wherein technical terms, borrowed 
from the Roman Law, are so employed as render it 
evident that the doctrines comprehended under these 
terms have themselves been adopted in our Courts : 3. 
Similar parts of our law, wherein our Legislators 
expressly adopt or confirm certain prints of Roman 
Law: 4. Many maxims, rules, and precepts of our 
legislators, wherein they either acknowledge that the 
Civil Law has been adopted to its full extent, or direct 
that, in the adjudication of causes, the judges should 
determine disputes by that law.* 

VII. But the question — to what extent the Roman 
Law has been adopted in our Courts, and in what 
cases the laws of neighbouring states should be 
resorted to — may, it seems, be almost fully deter- 
mined by the following rules, illustrated by some 
examples. 

Rule 1 : In every province, town, or district, that 
Jaw should before all others be resorted to, which is 

' The Pol. Ord. BoU. 39. is not opposed to this ; see Van de ,"V\'a]l, 
Handv. van Dordt, p. 1328, sqq. Bynkershoek (Q. J. Priv. 1. iii. c. 13) 
, is, however, of a different opinion. 

2 See, for instimce, Deeis. Eoll. 25 May, 1785 ; and Dissertt. H. Fi.gel 
de Orig. et usu Jur. Bom. in Hollandia, and J. C. van der Hoop, lie 
Necessario RomaniJmis, et mUnde quoque Canonici Juris in Hollandia 
itudio, Edit. 1779, 8vo. 
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proper to that place, and has been expressly promul- 
gated or framed for it by the legislator, or by him who 
has the power of passing statutes.® 

VIII. Bule 2 : Those special customs also, which 
have been adopted in any place or city, ought to be 
observed there.* 

IX. Bule 3 : On those points of Roman Law, which 
have been expressly adopted into the Dutch Law, we 
should have recourse at once to the Roman Law.' There 
are instances of this in the laws cited below, and in similar 
laws of Holland, which prohibit alienations in fraud of 
creditors.® Many instances may also be found in con- 
nection with those matters, the names or terms of 
which having been employed in our laws, prove that the 
doctrines of the Roman Law designated by those terms, 
have been adopted amongst us ; as in the terms 
Testament, Legacy, Fidei-commissum, Substitution, the 
Legitimate, Falcidian, and Trebellianic portions; the 
Senatusconsultum Vellejanum ; Beneficium ' ordinis, 
divisionis, &c. If, however, any alteration has been 
made on these points by modern law, either by euact- 

' See exa/mples in de Onie tusschen Holla/nd & Zedand van 15 April 
1576, art. 9 ; Provis. Acaord. van 7 Mar. 1607, art. 13 ; Nader Provis. 
Aceord. van 11 Jiin., 1674, art. 30 ; in the law of Amsterdam, passed by 
the States of Holl. 8 Mar. 1594; and of Botterdam, 23 Dec, 
1604 ; and in the Law of Succession ob intestaio, of North Holland, 
18 Deo. 1599. 

° See instances in de Costv/m. van Bhynlamd, ait. 1, and in Grotius. 
B. ii. chap. 20. § 12 ; and B. iii. ch. 16. § 9 ; and ch. 28. § 5. 

' See instances in Polit. Ord. Holl. art. 4, 13, 18, 35 ; Zeeland, art. 
11, 12, 22, 23, 33 ; in the Law of Holland, 18 Dec. 1599, art. 14 ; 5 Febr. 
1665 ; Deer. HoU. 15 Nov., 1719 ; in the Law of Zeeland, 27 Nov., 1654, 
art. 8 ; of Middelburg, 7 Jul., 1708, art. 26. 

' As the law of Amsterdam, 1644, art. 14 ; of Haarlem, 1656, art. 15, 
oiheyden, 1656, art. 14. 

B 2 
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ment or by custom, the latter ought, according to the 
1st and 2nd rules, to be observed.^ 

X. Bule 4 ; When a question arises as to the inter- 
pretation of any rule of Dutch Law, especially con- 
cerning an extensive or restricted interpretation,^ every 
such law ought to be explained from its own original 
source. Those laws, therefore, which have been taken 
from the Roman Law, ought to be explained from the 
Eoman Laws.^ On the other hand, those laws which 
have originated in local customs or ancient laws, ought 
to be explained from these sources ; such as the laws 
relating to succession by antenuptial contract, and the 
community of property between husband and wife.* 

XL If the principles of the Eoman Law and those of 
the Law of Holland have been intermixed in any statute, 
such a mixed law should be interpreted, each part from 
its own proper source.^ 

XII. If it be doubtful from which Law any particu- 
lar rule of Dutch Law has derived its origin, but if in 
the practice of the Court it has received a particular 
construction with reference to the Roman Law, we 
ought not to depart from such construction, though it 
may be at variance with the analogy of our own law.* 
In like manner, if the terms of such a rule of Dutch Law 
may conveniently receive an interpretation from the 
more copious sources of the Boman Law, such an inter- 

• There is an instance in Grotius, B. i. ch. 6. § 3. 

• [See Van der Linden's Institutes, p. 62. — Tr.] 

' See an instance in the Placaat of Charles V. of the 4th Oct. 1540, 
art. 6, in fin. 

' Ibid. art. 17. See Grotius. B. ii. ch. 11, a. 8, fin. 

' There is an instance in the Ord. Zeeland, cap. ii. art. 22. 

' As in the example in Grotius, B. i. ch. 5. s. 25. Oomp. with s. 
21-23. 
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pretation should also be adopted : as in the instance of 
the prohibition of donations as between husband and 
wife.' 

XIII. Where these svibsidia, of which we have spoken, 
fail, we should carefully guard against falling into the 
common error of those commentators, who would have 
deficiencies in the Law of Holland, even in matters of 
local origin, supplied from the laws of those neighbour- 
ing states which were formerly united by the Treaty 
of Utrecht* For on these very points, some of these 
states have adhered more closely to the analogy of 
the ancient law ; whilst others, having adopted the rules 
of the Boman Law, have derogated from the ancient 
law ; so that the corollaries which some of them have 
drawn from the ancient laws, do not seem to have been 
in every instance approved of by their neighbours : for 
instance, the marital authority in regard to alienating 
the immovable property of the wife, is greater in Hol- 
land * than in Zeeland ;' and by the laws of Groningen,^" 
Omlcmdt,^^ and Oldampt,^^ antenuptial contracts require 
the consent of the familia, being considered as pacta 
familim, whilst by the Law of Holland they may be 
legally entered into by persons who have attained 
majority, without the consent of the familia. 

XIV. It must also be laid down as a rule, though 
contrary to the opinion of most commentators on our 
laws, that the common or general Law of Holland cannot 
be made up or proved out of the particular laws of 
particular cities or parts of Holland. 

' See Grot. B. iii. oh. 2, s. 9. * [Ao. 1579.— Tr.] 

' Grot. B. i. ch. 5. § 22. » Ord. Zeeland, cap. iii. art. 46. 

" Of 1689 ; tit. van EomJl. Voono. art. 18, 19. 

" L. 3. art. 9. " L. 4. art. 22. 
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XV. The laws of neighbouring states are, however, of 
some use in interpreting and supplying the Law ot 
Holland ; as will appear from the following rules : 

Bule 5 : When oar laws, in matters of local origin or 
entirely of more recent origin, have adopted and still 
preserve the same principles as are found in the laws 
of our neighbours, they ought to be interpreted and 
supplied from the latter ; as in the instance of the com- 
munity of goods between husband and wife ; in the ques- 
tion discussed by Boel in his notes on Loenius ;^ in suc- 
cession by antenuptial contract ; in retractm, exchange, 
insurance, bottomry, &c. 

XVI. Yet, even in these matters of local origin, the 
equity of the Eoman Law has not unfrequently super- 
seded the innate principles of the ancient law.^ 

XVII. Bule 6 : In matters of Roman origin, or in 
those which occur in the Boman Law as well, we ought, 
in the absence of any statute, to have recourse at once 
to the Eoman Law, and not to the statutory laws of our 
neighbours. Of this there are very many instances, 
in connection with testaments, contracts, property, 
servitudes, pledges, &c. 

XVIII. Bule 7 : Laws and local customs, whether 
general or particular, entirely failing, we ought to recur 
to tl)e Boman Law and seek a decision thence.^ Nor 
could it properly be required that the use or adoption 

• Decis. 99, p. 625, sqq. 

' There are instances given by Bynkerslioek, Q. J. Priv. 1. ii. c. i. p. 
192, sq. and 1. ii. c. 2. p. 199 ; 1. 2. o. 9. p. 280. Grotius in responso, A. 
1610, in Van I,eeuwen's Praot. dm- Notar. d. ii. cons. 18 ; and in a 
decision of both Coarts, A. 1768 .and 1771, in de N. Nederl. Jaarb. 
1775, p. 1127, sqq. 

' Loen. Decis. 55 ; Bynkersh. Q. J. Priv. 1. ii. c. 14. p. 327, 329, 383, 
331. 
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of the Eoman Law on that particular point should have 
been confirmed by some decision. 

XIX. Rule 8: Inasmuch as the Roman Law has 
only been received iw subsidivm, it follows that it should 
not only give place to the Law of Holland, but also that 
it cannot be admitted whenever it is at variance with 
the analogy of our law.* 

XX. Rule 9 : Those rules of Eoman Law which 
depend on the peculiar constitution of the Boman State 
possess no authority in our courts. 

XXI. Bule 10 : Whenever any rule of Eoman Law 
has been abrogated by the general custom of the neigh- 
bouring countries, it is presumed, in a doubtful case, to 
have been abrogated here also. ' 

XXII. Rule II : He who cites the Eoman Law, so 
far as it is not at variance either with express laws, 
well-known customs, or the analogy of the Dutch Law, 
and does not manilestly depend on a different system 
of government, has a good case, and is not bound to 
prove that the rule has been expressly adopted. 

XXIII. In the Eules we have above laid down, we 
do not use the terms a rule of Roman Lam! or the Roman 
Law, in their common or general meaning, but in their 
true and original signification ;^ and we therefore have 
not hesitated to dissent, as we have done in Thes. 299 
and 364, from some opinions of Grotius,^ If, however, 
the constant practice of the Courts has altered the true 
intention of the Eoman Law (as in th6 renunciation 

* There are instances in Grot. B. i. ch. 6. § 3 ; B. ii. ch. 18. § 15, and 
§21. 

5 See not. (a) ad Heineco. Bistor. Jur. 1. i. § 417. (Edit, argeutor. 
1751) ; Bynkersh. Prxf. Obs. Jwr. Bom. 

6 B. ii. ch. 17. § 29, n. 33, and oh. 30. § I. f. 
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of the Setum Vellejarmm) ; or if any recent rule of 
the Boman Law has never been adopted (as in the 
instances cited by Vinmius^ and Gromewegen),^ we 
ought not to depart from the practice of the Courts. 

XXIV. Rule 12 : In the total absence of local law, 
of custom, and of the subsidiary law of which we have 
spoken, we ought to have recourse to Natural Equity. 

XXV. In the Courts of Holland, however, some use 
is made also of the Canon Law, so far as some of its 
provisions have either been borrowed, though with 
alterations, from the Civil Law, or have been tempered 
by principles of Equity f or having been incorporated 
with the Civil Law, have likewise been adopted amongst 
us ; as in matrimonial causes,* the year of mourning,' 
espousals, and separation from bed and board.® 

Sec. 27. 

XXVI. All persons, whether citizens by birth, or 
merely residents, who, though born elsewhere, have 
taken up their domicile in Holland, are bound by the 
Laws of Holland. 

XXVII. In the consideration of any diflScult question 
concerning conflicting statutes, it seems necessary to 
draw a distinction between personal, real, and mixed 
statutes. 

Personal statutes are not only those which define the 
status of a person, but those also which, by reason of 



:t. Q. 1. 2. c. 15, in fin. 
' De Leg. Abrog. ad. 1. 27. § 1. Cod. iv. 32. 

' As in the instances in Grot. B. ii. ch. 16. § G ; and ch. 20. § 10. 
* Bynkersh. Q. J. Friv. 1. iii. o. ] 0, init. 
= lb. 1. ii. c. i, p. 220, sq. and p. 223. 
' Huber, Hedend. Beohtsg. 1. iii. o. 22. § 49. 
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such status, pronounce any one qnalified or unqualified 
for the performance of any personal act. 

XXVIII. Beat statutes are those which treat of 
things, or which treat of them in such a manner that, 
though mention is made of the person also, yet the 
enactment is intended to affect the thing, and not the 
person ; such as the laws concerning donations between 
husband and wife, the community of property between 
them ; the right to make a will, whether permitted or 
prohibited to jilii familias ; concerning the alienation 
and usucaptioii of the property of minors, &c. 

XXIX. Mixed statutes are those which prescribe the 
ceremonies, forms, and mode of acts and transactions. 

XXX. The force and effect which statutes have 
within the territory of the legislator are different from 
that which they have heyond the territory. 

Within the territory, they are binding on those who 
are subjects, 

1. In respect of their domicile ; and this holds true 
also of those who have been exempted from the ordinary 
jurisdiction ; but not of foreigners residing there tem- 
porarily for study or any other purpose ; 

2. In respect of their immovable property; which 
is regulated by the law of the place where it is 
situated ; 

3. In respect of their residence there ; for those who 
reside in a country are bound to observe, in the manage- 
ment of their affairs, the laws of that country, and to 
abstain from those offences which are prohibited there ; 

4. In respect of their movable property, which, wher- 
ever found, is subject to the laws of that place. 

XXXI. Beyond the territory of the legislator, the 
. statutes are also binding on those who are perpetual 
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subjects. But there are two modes of considering this 
subject : 

Firstly, as regards a legislator or judge adjudicating 
in his own territory on an act or matter which a fellow- 
citizen has done elsewhere. He may legally decide 
thereon, according to his own laws, whether the ques- 
tion concerns a personal, real, or mixed statute ; though, 
as it will shortly appear, in respect of a mixed statute, 
a different rule lias in most places been adopted by 
Comity. 

XXXII. Secondly, as regards the legislator and judge 
of another country adjudicating on a similar act of a 
foreigner, not a citizen. And in a question of this kind 
(viz., concerning the force and authority of a foreign 
statute in the territory of another supreme power), a 
distinction should be drawn between that which obtains 
in strictness of law, and that which has been adopted by 
the mutual comity of nations. 

XXXIII. In strictness of law, statutes are not binding 
beyond the territory wherein they have been enacted ; 
and magistrates and judges are not therefore bound, in 
adjudicating, to observe foreign statutes. And this, as 
regards real statutes, is a fixedrule, and has been adopted 
everywhere. Thus a will relating to immovable pro- 
perty, though permitted by the law of the place where 
the testator had his domicile, has no force in the place 
where the property is situated, if prohibited there ; and 
succession ah intestate to immovable property is regu- 
lated not by the law of the testator's domicile, but 
by the law of the country where the property is 
situated. 

XXXIV. The same rule should hSld as regards jjer- 
sonal statutes ; for in strictness of law the judge of any 



BOOK I. CHAP. II. SEO. 27. 11 

place is not bound to acknowledge the quality of a 
person which the law of his domicile has assigned him, 
sinfB this law is not binding on the judge.* 

XXXV. Nor, if we observe the strictness of law, is 
the rule otherwise in regard to mixed statutes. 

XXXVI. By cowrtesy, however, and mutual comity, 
nations have departed from this strictness, not indeed in 
respect of real statutes, as regards immovable property ; 
but certainly as regards movable property, since these are 
supposed to be found in the place of domicile ; excepting, 
however, in the case of arrest, and sometimes the case 
of taxes (trihuta). 

XXXVII. Incorporeal things also, being referable 
either to movable or immovable property, are governed 
by the law which affects the property with which they 
are classed. 

XXXVIII. If the definitions in statutes rary, in 
classifying incorporeal things with movable or immovable 
property, as in the case of debts, those statutes should 
be observed which have been enacted by the legislator 
"of whom the debtor is a subject. 

XXXIX. In respect of mmed statutes, it has been 
received as a rule by the consent of almost all legislators 
and by mutual comity, that contracts, testaments, and 
other acts duly executed, in accordance with the laws of 
the place where they were executed, should be valid in 
every other place, unless there be an express law to the 
contrary, or they have beeu executed elsewhere in fraud 
of the law of the domicile. 

* [For a singular illustration of this rule as regards Legitimacy, 
see Birthwhistle v. VardeB, 9 Bligh, K. 75 ; and Story on Conflict of 
Laws, § 8?a; and as regards Marriage, Brook v. Brook, 7, W. R. 
110, 451.— Tr.] 
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XL. This rule applies also to judicial acts; which 
should be executed with the solemnities required by the 
law of the place where the proceedings are carried on. 
The law, however, which is administered as between 
the parties, is not always the law of the latter place. 

XLI. We should be careful not to infer from the rule 
in Thes. 39, that acts not executed according to the law 
of the place of their execution, are valid nowhere else. 

XLII. In respect of personal statutes, the comity of 
nations has in a similar manner permitted that the 
status, quality, and capacity of a person should depend 
on the law of his domicile, and accompany him every- 
where. 

XLIII. In contracting, and in other transactions, 
we may expressly depart from statutes, unless they be 
prohibitory. 

XLIV. We may also tacitly depart from statutes ; as 
is done in contracting a marriage, if the law of the place 
where the bridegroom resides differs from the law which 
prevails in the bride's domicile ; unless the real statute, 
which is departed from, be prohibitory. 

Chapter III. — Sec. 4. 

XLV. Children yet unborn are considered as already 
born, whenever their advantage is in question ; and they 
may therefore succeed ab intestato, though they may 
not have been conceived at the time when the person, 
whose succession is in question, died.' 

Chapter, IV. — Sec. 2. 

XLVI. Although slaves who are found on Dutch 
ground are, as a rule, free ; yet fugitive slaves from our 
■ As in the case in § 7. Inst. iii. 1. 



BOOK I. CHAP. V. 13 

colonies do not come under this rule, but may at any 
time be claimed by their owners ; and the law of the 
States General of the 23rd May, 1776, has made full 
provision in this respect. 

Chapteb V. 

XL VII. Espousals* may legally be entered into 
subject to conditions ; which, if honourable, suspend the 
effect of the espousals ; unless by subsequent cohabita- 
tion, a condition such as the law does not deem necessary 
to the validity of the marriage, should appear to have 
been tacitly waived. 

XL VIII. Immoral or impossible conditions vitiate 
the espousals.^ 

XLIX. The distinction between espousals <Ze^r«senii 
and espousals de futuro has not been received in Hol- 
land ; for prior espousals de futuro are preferred to sub- 
sequent espousals de prmsenti ; and there is nothing to 
prevent parties from withdrawing by mutual consent 
from espousals de prsesenti? 

L. Espousals contracted clandestinely by persons 
below 25 or 20 years, without the consent of those whose 
consent is necessary to the marriage, are indeed invalid, 
• but the parties are not liable to the punishments under the 
Placaat of the 4th October, 1540,* if, previous to cohabi- 
tation, the consent of the parents had been obtained. 

LI. As public espousals, or rather espousals declared 
publicly, i.e., in the presence of magistrates, ought not 

* [Trouw-Seloften. Van der Lindeii*s Inst. p. 71.] 
' Voet ad Pand. lib. xxiii. tit. 1. § 8 ; nor is this opposed to cap. 
nit. X. de. condit. appos. in despons. 
' Loen. Decis. cas. 43. 
' Art. 17. 
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to be dissolved without their knowledge, lest the status 
of the espoused persons might remain in uncertainty; 
so by mutual consent, and with the knowledge of the 
magistrates, they may be dissolved;- nor has the magis- 
trate regularly any power over unwilling parties (as 
rightly enacted at Amsterdam in a law respecting 
matrimonial causes of the 29th January, 1754^), unless 
where it has been otherwise provided.'' 

LII. Espousals cannot be effectually contracted by 
minors without the authority of the parent or guardian, 
nor by the parents on behalf of children who are minors 
or under years of puberty. 

LIII. The espousals of minors, entered into without 
the consent of their guardians, are not binding on them- 
selves if unwilling, even though they may not have 
obtained restitutio in integrum.^ 

LIV. Males, above the age of 25 years, and females 
above 20, may enter into espousals without the consent 
of their parents,* and if contracted after they had 
attained 25 years, they cannot withdraw from them, 
in order to submit to the wishes of their parents who 
do not show a just cause of dissent.^ 

LV. A daughter, however, who, being above the age 
of 20, but not having as yet attained legal majority, 
has entered into espousals without the consent of her 
parents, to whose authority she is subject, may even 
without obtaining relief alter her intention ; as decided 

• Art. 15. 

» FoUt. Ord. Zeeland. art. 23 ; Ord. Leyden. art. 101. § 16. 
' Brouwer de Jm. Connub. 1. i. cap. 15. n. 2 ;. Bynkei'sh. Q. J. Priv. 
1. ii. c. 3 ; Loen. Deeis. 4. 

* Arg. PoUt. Ord. Boll, art 3. 

= Boel ad Loen. Decia. cas. 55. p. 343. 
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by the Court of Holland in a case reported by Loenius,^ 
wbo herein correctly refers to the Roman Law,' the 
application of which on this point is by no means pre- 
cluded by the rules of Dutch Law. 

LVI. An orphan girl, below the age of 25, who, after 
attaining her 20th year, has contracted espousals without 
the consent of her guardian, may likewise withdraw 
from them ; and may obtain relief even against espousals 
to which the guardian has added his consent. The rule 
is different as regards a widow who is a minor. 

LVII. Upon espousals an action is maintainable to 
compel performance ; and if a condemnation to perfect 
the marriage follows thereon, there will be no marriage 
until the judgment has been carried into execution. 
The party condemned, who may desire antenuptial con- 
tracts to be previously prepared with equitable con- 
ditions, should therefore have a hearing.* 

LVIII. Of two espousals, whether absolute or condi- 
tional, the prior one should have preference, unless the 
latter has been confirmed by marriage celebrated in due 
form. The latter bride, however, who had consented 
in good faith and was disappointed in her expectations 
of marriage, may sue for damages even in respect of 
the marriage ; or, if the former bride happens to have 
died or is unwilling to marry, she may legally sue even 
for the perfecting of the marriage. 

LIX. The punishment of Infamy* does not seem 
lo have been adopted by the customs of Holland as 
against a person who has contracted two espousals. 

« 8 Jul. 1632 ; see Loen. Desis. oas. 55. ' Cod. v. 4. 20. 

« Sfihiassert, Oba. Tract. 229, n. 3, & 4 ; Boel ad Loen. Beds. cas. 
55 p. 357, sqq. 

* [See Voet. ad Pand. iii. 2. tot. tit.] 
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The rule in Zeeland is different, if the espousals have 
been publicly declared ;^ and by the law of that country 
a fine or other discretionary punishment has also been 
ordained. So also in some of the Dutch statutes, as in 
that of Leyden? 

LX. As espousals may be dissolved by mutual con- 
sent, so -also they may at any time be dissolved at the 
desire of either party, on just grounds, such as those 
enumerated by Boehmer in his treatise de Jure Eeelesi- 
astico Protestantium f to which may also be referred 
the case in the Code de Bepudiis ;* and the case of a 
father, who, having promised a dowry, made cession 
of his property, — as decided by the Court of Holland 
in the year 1640.° 

LXI. Belief may be granted against espousals entered 
into by minors even with the parents' consent, if Isesio 
can be proved to have been sustained in consequence of 
youthful imprudence. This rule is based on the general 
law, whereliy a filiusfamilias who has sustained Isem, 
may be relieved against an obligation contracted by 
him even with the father's consent. Nor do the deci- 
sions cited in opposition hereto by the Jurists in de 
Begtsgeleerde Ohservatien^ prove the contrary ; since 
these decisions relate to cases where no Isesio had been 
alleged as a ground for relief. 

Sec. 2, 

LXII. In Holland the crime of Bigamy, if accom- 
panied by cohabitation, is by the Criminal Code of PMip 

' Pol. Ord. Zeeland. art. 23. ' Ait. 101. § 5. 

^ L. iv. 1. 1. § 162, sqq. ■> Cod. v. 17. 2. 

" See Bort. Nagelat. Werken, 1. ii. t. 20. in not. p. 133. 
' Part. i. obs. 99. 
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lU to be punished by severe corporal eastigation and 
transportation for life, even since the passing of the 
Political Ordonnance.^ If it has not yet been consum- 
mated by cohabitation, lighter corporal punishment, or 
transportation with infamy,* is to be decreed. A 
married person who, during marriage, has contracted 
new espousals, especially if they have already been 
publicly proclaimed, should, it appears, be exposed as 
infamous, deprived of his dignity, and fined. 

LXIII. The new law of Zeeland has defined this 
more precisely.' The first part of art. 13 of this law 
decrees against a bigamist who has publicly contracted 
espousals the punishment of infamy under the Eoman 
Law, and in addition thereto the punishment against 
adultery decreed by the 9th and 10th articles of the 
same law, viz., loss of dignity, a fine of 600 florins and 
temporary civil imprisonment oa bread and water. 

The latter part of the law decrees public corporal 
punishment against those who consummate this crime 
by cohaliitation. 

LXIV. If the second marriage has been contracted 
in good faith by both parties, the former, spouse being 
supposed to be dead, it is so far valid as. a putative 
marriage, that the children born thereof are legitimate 
.under the Canon Law^" (which has herein been adopted 
by the Court, and by the States of Holland") ; and the 
marriage will hold good as between such parties them- 
selves, if, in addition to the consent of the former spouse 

' Art 60. ' Art. 15, 16, 17. 

* [This, according to Van der Linden, ■would imply public exposure 
on the scaffold. Inst. p. 355.] 

» Fol. Ord. Zeeland, A. 1666, art. 13. 

" C. 14, X. qui.fil. sint legit. " 19 Jul. 1637. Loen. Beds. 78. 
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who renounces his right, there be the sentence of a 
judge, declaring the former marriage dissolved.* 

LXV. And even if the second spouse alone has 
acted bond fide, having been deceived by the bigamist, 
a son born of such a union shall also be legitimate.* 



Sec. 3. 

LXVI. Although persons under the age-of puberty 
cannot contract a marriage, and the public proclamation 
of espousals is denied them by law ; yet if either of 
them, erroneously taken to have attained puberty, has 
contracted a marriage in public form, it will become 
valid upon his or her attaining puberty.^ 

LXYII. The Eoman* definition of the annus liiotus, 
or year of mourning, has, according to tha example of 
the Canon Law,* been abrogated amongst us, but tlie 
duration of it is left to the just discretion of an honest 
judge; except in those places where a period of six 
months, or other such period of mourning, has been 
fixed by statute ; from which, however, we should take 
care not to infer a general law of Holland.* 

LXVIII. A woman marrying within the year of 
mourning is not subject to infamy, nor to the punish- 
ments decreed by the Code de sectmdis nuptiis;^ as 
decided by the Court in 1586.' 

> Van Alplien. Papeg. t. i. p. 60 & 61, and t. ii. p. 589. 

2 C. 14, X. laat cited ; Hert. de Matrim. Putat. § 7 & 17. As to the 
other effects of a putative marriage, see Hert. d. 1. § 21 & sqq. ; Stock- 
mans, Decis. Brabant. 62 ; Sande, Decie. Fris. 1. ii. t. 5 dcf. 2. , 

' Arg. Dig. xxiv. 2, 4. * Cap. pen. & ult. X. de secund. nupt. 

» Supra, Th. 14. 

« Cod. V. 9. 1 & 2. 

' Beds. & Besol. van den Save van Holland, n. 247. 
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LXIX. Bat the punishments against second mar- 
riages enacted by the same Code in favour of the chil- 
dren of the former marriage,* are not, from the reason 
of the law, deemed to have ceased, as properly decided 
by the Court on the 24th February, 1586 ;' nor is it 
surprising that Bynkershoek, who had not seen the 
entire passage in the Decisien en Besolutien, should 
have erred in explaining the decision.^" It may, how- 
ever, be reasonably doubted whether the more correct 
opinion of the Court has been adopted in practice. 

LXX. The marriage of an adulterer with the adul- 
teress is prohibited as an offence by the Law of Holland 
of the 18th July, 1674 ; and the punishment decreed 
by the written law" (which directs that the hereditary 
benefits acquired by such a person should be forfeited 
to the Treasury) is to be so construed, in connection 
with the intention of this new law (whereby the for- 
feiture of the property has been abolished), as that the 
property left should pass to the co-heirs, substitutes, or 
legitimate heirs. ^^ The Law of Zeeland of the 18th 
March, 1666," similarly declares such a marriage 
void. 

LXXI. The crime of Bape prevents marriage." The 
new Law of Holland of the 25th February, 1751, draws 
a distinction between the two offences — Abduction and 
Bape, i.e., the violent abduction of a virgin ; and leaves 
the latter subject to all the severities of the Civil Law. 

« Cod. V. 9. 3 & 5. 

" See the above Collection of Decisions, in append, sub. Utt. B. 
p. 239. 

'° Qn^st. J. Friv. 1. ii. c. 4. p. 229. 

" Dig. xxxiv. 9, 13. " See Th. 19. " Art. 12. 

" Cod. is. 3. 1. nnic. § 1, junct. Ord. Pol, Boll. art. 18, Zeeland, art. 
33, and Besol. Eoll. 25, Febr. 1751, in iin. 

C 2 
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LXXII. The former, from the intention of the law, 
may be defined to be the abduction of a youth or virgin, 
whether a major or a minor, and having a father or 
mother, accomplished with his or her consent, hut without 
the knowledge or consent of the parent or guardians, 
for the purpose of marriage. This crime does not, 
indeed, hinder a marriage, with the consent of the 
parent or guardian,^ but is so surrounded by various 
penalties, most wisely appointed, that the abducer 
cannot hope for any pecuniary benefit therefrom. 

LXXIII. Marriages between Protestants and Cath- 
olics were also formerly restricted by the Law of 
Holland of the 24th January, 1755, on account of 
the difference of religion. This law has, indeedj 
been abrogated by a Eesolution d the Delegates of 
the people of Holland f but its effect in excluding 
the community of property is yet observed in respect 
of marriages contracted before the passing of the 
new law. 

LXXIV. Although many commentators on the Laws 
of Holland agree in considering the marriage of a guar- 
dian or his son with the ward as lawful, yet the rea* 
sons on which they proceed are very frivolous ; and the 
opposite doctrine of Bynkershoek* appears to me more 
reasonable ; and is supported by the rules we have laid 
down in Thes. 17 and 18, and by the Placaat of the 4th 
of October, 1540.* The same rule has been enacted 
by the Law of Flushing.^ It has also been decided by 



■ [Besot Holl. 26th June, 1783 ; Groot Fide. B. d. ix. p. 375.] 

■■' 6 Mar. 1695. 

" Q. J. Priv. 1. ii. 0. 3. p. 218, seq. 

« Art. 12, arg. • A., 1763, art. 48. 
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;ae Schepenen of Amsterdam® that, after the tutelar 
accounts have been rendered, the prohibition ceases. 



Sec. 14. 

LXXY. Marriages contracted by minors without the 
consent of the parents are, ipso jwe, void ;' but if the 
Other requisites have been complied with, their sub- 
sequent consent confirms the marriage retrospectively ; 
but not so as to discharge the parties from the penalties 
decreed by the Placaat of 1540.' 



Sec. 15. 

LXXVI. The public proclamation of banns or es- 
pousals should not be permitted by the Commissioners 
of Matrimonial Causes to minors, without the consent of 
the parents.^ The minors should not, however, be wholly 
precluded from appearing before the judge with a just 
complaint against the abuse of the paternal authority.^" 

LXXVII. Under the term parents, without whose 
consent the proclamation of espousals is pot permitted 
to minors under twenty-five or twenty years of age, 
who may be desirous of entering into marriage at once," 
are not included grandfathers and grandmothers, uncles, 
or guardians.^^ In Zeeland the rule is different.^* 

s 23 May, 1749; see Lybreohts, Beden Vertoog. over het Notar. 
Ampt, torn. i. p. 144, seqq. 

' Pol. Ord. HoU. art 3, junot. 13. « Art. 17. 

» PoUt. Ord. art. 3. 

" Dig. xxiii. 2. 19; and Voet ad Pand. d. t. § 22, 

" Pol. Ord. art. 3, " Plac. Eoll. 31 Jul. 1671. 

" Poll. Ord. 153, art 7. 
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LXXVIIL The proclamation of espoiipals between 
parties aboye this age is certainly allowed, after 'in- 
timation thereof has been given to the parents by the 
Commissioners appointed for such causes : and their 
silence for a period of fourteen days is taken as consent, 
so far as concerns the Commissioners (for such seems 
to be the purport of the general words of the Ordon- 
nance above cited^) ; but this does not hinder them from 
opposing the marriage before it has been celebrated. 

LXXIX. Parents expressing their dissent to these 
Commissioners may at the same time explain the 
grounds of such dissent ; but are not bound to submit 
them to their decision ; though at Amsterdam this 
right is so limited, that the Commissioners may, if the 
grounds do not appear just, permit the proclamations.'' 
LXXX. Disputes between the parents and the chil- 
dren who are desirous of contracting a marriage are 
not taken cognizance of by the Schepenen but by the 
whole Court of Magistrates, two thirds at least of the 
judges being present ; and if their judgment be in favour 
of the parents' dissent, no appeal lies against it.^ If 
there be a less number of judges, an appeal will lie. 

LXXXI. If the dispute regarding the parents' un- 
willingness to consent to the marriage is carried on not 
with the children, but with their suitors, the matter 
comes under the jurisdiction of the ordinary judge ; and 
therefore an appeal is not refused, except in a case 
where the ordinary judge is at the same time a magis- 
trate having jurisdiction over the matter (such as the 

■ Fol. Ord. art. 3. 
« Flao. 1754, art 5 & 6. 

3 Besol. Soil. 9 Aug. 1646, and 27 Sept. 1663; Bynkorshoek Q. J. 
Priv. I. ii. cap. 5. ' 
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Court), and has consulted with the competent number 
concerning the matter, and given judgment in favour of 
the parents.* 

LXXXII. The consent of a parent who is of un- 
sound mind is not, by the Law of Holland, to be supplied 
according to the rule laid down in Cod, v. 4. 9 ; but in 
contracting a marriage the children adopt the same rule 
with those who have no parents. 

Sec. 16. 

LXXXIII. By the general Law of Holland it is 
only necessary that proclamation of the espousals should 
be made at the place of domicile of both the parties 
espoused.' The laws of some places require also that 
proclamation should be made at the place of domicile 
quitted within a year and a day,* or even within 
three years.' 

LXXXIV. Besides the soleinnity of proclamations, 
a solemn celebration of the marriage is also reiquired. 
This was in former times performed either by a priest 
or a magistrate, but now, by the Law of Holland of the 
7th May, 1795, it must necessarily be by a magistrate. 
If these requisites be neglected, the marriage is, by the 
Law of Holland, void;' but not so by the Law of 
Zeeland.' 

LXXXV. A prior sponsus, who has not appeared 
upon these proclamations, loses his action for damages ; 
unless he was really ignorant of them. 

' Bynkersh. d. 1. p. 241. seqq, 

' Pol. Ord. art. 3. « Ord. Leyd. art. 101, § 10. 

' Ord. Armtefd. A. 1754, art 10. » Polit. Ord. 13. 

" Pol. Ord. Zeeland, art. 6. in f. junot. art. 22. 
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LXXXVI, By tlhe Law of Holland espousals; are 
proved in the same manner as other acts. A half-full 
proof, however, cannot be supplied by oath tendered to 
the plaintiff by the judge although it may make place 
for the purgatory oath.^ 



.Sec. 17. 

LXXXVII. A marriage, after it has been publicly 
celebrated (which may be.doije even by procuration), 
is held as. perfected, although the parties may not have 
retired to the nuptial bed. 



Sec. 18. 

LXXXVIII. Either of the marrie^ parties may sue 
for a divorce, and the forfeiture of th^ rights resulting 
from marriage, on the ground of adultery, as decided by 
the Supreme Court.^ The commission of a heinous crime 
is an equally good, and even stronger, ground. Malicious 
desertion also determines a marriage; as has been 
decided frequently in Holland, and in Zeeland enacted 
by law.^ 

LXXXIX. It has also been decided by the Supreme 
Court* that the marriage of a person Who has been con- 
demned to death, and has evaded the punishment by 
flight, or on whom the severest punishment short of 
death, or that of transportation for life, has been 

' Brouwer de Jur. Connub. 1. i. c. 23. § 24, 26, seqq. 

' 19 Feb. 1743; see Lybrechts, Bedm. Vertoog, t. i. p. 169. 

= New Pol. Ord. Zeeland, art.- 17. 

' Nov. 12, 1793. 
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inflictedj may, at tbe petition of the innoceBt spouse, 
be dissolved.* 

XO. Separation from bed and board cannot, even by 
mutual consent, be effected without just cause. If in 
addition to a separation from bed and board, a separa- 
tion of property has taken place, no community of 
property exists any longer between the parties. The 
innocent party is, however, entitled to the dowry at the 
proper time.t 

Sec. 19-21, 

XCI. The power of the husband over the wife, being 
a more extensive species of guardianship, constituted ipso 
jwre, is such, that he may manage her property accord- 
ing to his own discretion, free from the necessity of 
preparing an inventory, rendering accounts or answering 
for mismanagement {culpa). 

. Sec, 22.J 

XOII. A husband may legally alienate the prpperty of 
his wife without her consent, even where all community 
of property has been excluded.! In Zeeland, however, 
the law is different.^ 

* [This decision will be found reported in a collection of casea 
^jublished by Van der Linden, — Verzameling van Merkwaardige 
Gemjsden der Gerechtihoven in Bolland; Leyd. 1803; d. i. cas. 32. p. 
Ul. A previous case will be found cited in de Groot Plac. Boek, d. vl. 
p. 540.— Tr.] 

t [See Bynkersh. Qu. Jut. Ft. lib. ii. o. 8.— Tr.] 

X [Grot. B. i. ch. 5, § 22, line 3, in Mr. Herbert's Translation, for 
"and whatever he has held" — read "even, such property as she has 
fteM."— Tr.] 

11 [See Sohorer, Aanteeken over de Inleid. van H. de Groot. (Middelb. 
1797) ad b. ii. d. 48. § 2, p. 374.— Tr.] 

' Ord. Zeeland, cap. iii, art. 46. 
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XCIII. The wife is liable to the extent of one half 
on all contracts of the husband, and hence also on his 
engagements as a surety, and even on donations ; unless 
all community both of profit and loss has been 
excluded. 

XCIV. As it is evident from several charters and 
statutes of Holland and Zeeland, that the property of 
the wife is not subject to confiscation for the offences of 
the husband, but that a half of the common property 
should be reserved to her, so also it follows from rea- 
sonable interpretation, from the equity of the Eoman 
Law,^ and from the very words of certain statutes,^ that 
even lighter pecuniary penalties paid on account of any 
crime committed by the husband should be deducted 
from his share in the common estate, and should by no 
means be charged against the wife.* 

Sec. 23. 

XCV. A married woman has no legal character or 
standing injudicio; not even where she carries on a 
trade ; except in those places where it has been otherwise 

' Dig. xvii. 2. 1. 52, § IS, and 1. 56. See Th. xvi. 

" See Ord. Zeeland, cap. iii. art. 45. — Privileg. Voorn. A. 1477, art. 

1 6. p. 20 ; Ord. Vlissing. cap. vi. art. 2. p. 66. 

* [The distmotion suggested by Groenewegen (de Leg. Abrog. ad. 
Cod. iv. 12.) and Voet (ad Pond, xxiii. 2. § 56) between d^licta graviora 
and delicta leviora is refuted by Eodenburg, de Jut, Conj. part ii. tit. 

2 § 3. See also Boel's note on Loeu. Decis. cas. 103, p. 670, ed. 
1712, and the authorities there cited. The Supreme Court of Ceylon 
(Creasy, C. J., and Temple and Thompson, J. J.), have held that the 
wife's moiety of the common estate was not liable to satisfy damages 
recovered in a civil action in respect of a theft committed by the 
husban''. Caere v. Fernando; 29 Oct. 1861.— Tr.] 
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enacted ; from which, however,^ we cannot infer a general 
law.* 

XCVI. So also a married woman cannot, without 
the consent or confirmation of the husband, be made 
civilly liable on her own contracts ; but she is in all 
respects naturally liable ; so that the suretyship of a 
third person who has joined in the contract is valid, 
and the condietio indebiti* is not maintainable for any 
sum which the woman may since the dissolution of the 
marriage have paid in respect of it. 

Sec. 24. 

XCVII. Among the stipulations in antenuptial con- 
trac's by which the power of the husband may be 
legally restricted, may be mentioned that one whereby 
the husband is deprived of the right of alienating the 
wife's property ; and this prevents the alienation of im- 
movable property, or of debts payable to a particular 
creditor (phligatien die op naam staan), although such 
stipulations may not have been made public ; notwith- 
standing the law of the 30th July, 1624, which has 
never been adopted in practice. 

XOVIII. The alienation of movable property, how- 
ever, and of notes p?iyable in blank or to the bearer, 
when effected by the husband in his own name, contrary 
to such a stipulation, seems to be valid ; reserving to the 
wife an action for indemnity against the husband. 

XCIX. The wife may also legally stipulate that she 
should not be liable for debts contracted during the 

' Th. sir. 

* Other exceptions may be found inthe Bechisgel Obierv. part iv. obs. 
7, and in Voet ad Fand. lib. v. tit 1, § 16, 17, and lib. ii. tit. 4, § 34, 36- 

* [See defin. Grot. b. iii. oh. 30, § 4.] 
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marriage, provided all community of property and of 
profits has been excluded. But whatever has been 
supplied to them on credit for domestic purposes may be 
claimed to the extent of a half from the wife, she having 
her recourse against the husband.* Nor is the publi- 
cation of such an agreement required in Holland, 



Sec. 25. 

C. As a married woman may without her husband's 
knowledge or consent make a testament, so also she 
may make a donation causa mortis, provided the domi- 
nium or property in the thing given passes x)nly after 
her death. 

Sec. 26. 

CI, The marital power is not determined, but only 
suspended, by the insanity of the husband.^ The wife 
may, however, justly claim to be allowed the adminis- 
tration of her own property, as if the husband were 
absent. 

Chapter VI. — Sec. 1. 

CII. Although the adoption of children has not been 
practised in Holland, yet there is nothing to prevent 
not only arrogation, but even adoption, properly so 
called.^ 

CIII. An inheritance bequeathed to children by a 
stranger is not administered by the father in right of 

» NeoBtad. de Pact. Antenupt. obs. 9, in not. (d.>— Decja, & Besolut. 
van den Hove van HolUmd. n. 396. 
' Dig! xxiv. 1. 22, § 7, with Dig. i. 5. 20, and i. 6. 8. 
' See Stockmans, Dealt. Brabant, 69. 
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his paternal power, but as guardian, or by some one 
else to whom the guardianship has been committed 
either by the testator or the pupillary magistrates.* 

GIV. That which children acquire in either Service, 
they should have solely for themselves, by right of pecu- 
livm castrense, even after the death of the father ; but 
that which they acquire by their own industry passes, 
by right of peeuUum profectitium, to the father, and 
even to a mother by whom they are maintained. In 
the latter class, however, gifts made to the children by 
their sponsors cannot properly be included, as decided 
by the Supreme Court.® 

Sec. 3. 

CV. Although a father has no usufruct in the adventi- 
tious property of a minor son, yet he may legally claim 
to have his children maintained therefrom. Nor is a 
precedent wanting on this point ; for the Court on the 
5th December, 1736, adjudicated to. a surviving parent 
all the revenues of a large inheritance left to her child 
by his grandfather.® 

CVI. Pupillary substitution has not indeed been prac- 
tised amongst us ; and the Court on the 10th November, 
1632, held that the property which had devolved on an 
irnpuhes from his father was subject to the deduction 
of the legitimate and Trebellianic portions in favour of 
the heirs ah intestato. But the residue of the property 
belongs to the substituted heir (as correctly stated by 

* Leg. pupill. (Weeskeuren van) Leyd. art. 30 ; Botterd. art. 30, 31 ; 
Tlueing. art. 33 ; and the same has also been expressly provided by the 
Law of Middleburg, of the 10 Aug. 1765. 

' See Van Leeuwen, Comm. B. iii. ch. 16, § 7. 

" See Lybrechts, Beden. Vertoog. torn. i. p. 316 in not. 



30 COMMENTAEIES ON GBOTIUS' INTRODUCTION. 

Jjoenius),^ not indeed in right of fidei commissum, but, aa 
it would appear, by that quasi-military substitution, 
which is permitted to every testator by the Law of 
Holland.^ 

Sec. 4, 

CVII. The direct emancipation of children, which was 
evidently not unknown amongst us in former times,^ is 
hardly in use at the present day, since in place thereof 
it is usual to obtain Venia Mtatis. 

Sec. 5. 

CVIII. The paternal power is determined upon the 
attaining of 25 years, but not in respect of contracting 
a marriage. The same rule should hold in respect of 
obtaining a higher rank.* 

CIX. As by the Eoman Law the paternal power was 
determined by deportation, So the reason of our law 
requires that upon a punishment similar to deportation, 
or upon exile, the children should pass from the power 
of the father to that of the mother, or should be educated 
and controlled by guardians ; and the pupillary laws of 
most places are in favour of this rule.* 

Chapteb VIL — Sec. 3. 

ex. Although the legal age or majority, which at 

' See Deois. 57. ' See infra, under B. ii. chap. 18, § 21. 

^ See Eoseboom, Cost, van Amst. cap. 39. art. 3. 

* [See Groeneweg. de Leg. dbrog. ad Dig. xiv. 6. 1. § 3 ; Voet ad 
Fand. i. 7. § 10. Utreolits. Consult, vol. i. cons. 109.— Tr.] 

* Weeskemen van Alkmaar, t. iv. art. 13 ; Monniekendam, Purmerend, 
Enkhuiaen, Graft, de Zype, ibid. Briel, art. 70 ; Vlaardingen, art. 62 ; 
Oouda, art. 92 ; Leyden, art. 60 ; MedemUick, art. 50 ; Gorinchem, art 
46 ; Amsterdam, art. 33 ; Rotterdam, art. 33 ; Dordrecht, art. 48 ; Mid- 
delburg, art. 50, 51. 



/ / / 
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present discharges a child from tutelage, has by the more 
recent laws bien fixed at 25 years, yet these laws have 
permitted the magistrates, upon the advice of the near 
relatives, to discharge good and prudent youths from 
tutelage at an earlier age.* Tlie more usual practice 
has however been to obtain Venia Mtatis ; of which 
alone therefore mention is made in the Laws of Gorin- 
chem.® 

CXI. Most of our pupillary laws expressly testify 
that tlie distinction between the tutela of impuberes and 
the cura of minors has been abrogated amongst us. 

Sec. 6, 

CXIL Persons under the age of 25 years, though 
they may have obtained Venia MtaUs or have become sui 
Jims by contracting marriage, are not admitted to the 
guardianship of others ;' and this rule is also adopted 
by various pupillary laws.^ The Law of Middelhwg 
excuses them, if they desire it.' 

CXni. Soldiers are to be excused from undertaking 
a guardianship ; as evident both from a reasonable con- 
struction of the law, and from those pupillary laws 
which allow of the substitution of another guardian in 
place of a dative guardian who changes his domicile." 

' Ord. Liyd. 1583, art. 104 ; Weeslieur. van Amsterd. art. 24 ; 
Botterd. art. 38 ; Haarlem, 1596 ; Dordr. 1639, art. 59 ; Costmn. Mid' 
delb. rubr. xt. art. 10, 11; Weesk. van Middelb. art. 52, 53, 54. 

' Weeskeuren van Gorinchem, art. 42. 

' Voet ad Fand. xxvi. 5. 

' Weedteuren van Alkmaar, Monnickendam, Furmerend, Graft, de 
Zype, tit. vii. art. 13 ; Briel, art. 11. " Art. 4. 

" Weeskeuren van Botterd. art. 12 ; Enkhuis. t. vii. art. 2 ; MedemU. 
art. 19 ; Alkmar. tit. \i\. art. 5, &o.,' Vlaarding. art. 20. 



32 COMMENTARIES ON GEOTIUS' INTEODUOTION. 

CXrV. A mother or grandmother may be guardian 
of the children or grandchildren (except perhaps in the 
town of Vlaanlingeu^) ; but not, it would seem, if she 
be below 25 years of age.^ Nor does the decision in 
the celebrated case of Staat and Oorlog^ prove the 
contrary. 

CXV. Most of those who are not admitted to the 
office of guardian, are enumerated by the Jurists in the 
■Beehfsgeleerde Observatien^ 

Sec. 11. "^ 

CXVI. In some places it is necessary that testamen- 
tary guardians should be confirmed by the pupillary 
magistrates f and may even be rejected, if they be not 
fit persons.* At other places, however, when the Orphan 
Chamber is excluded, the guardians are merely bound 
to produce the grosse of the last will by which they 
have been appointed, and to undertake the guardian* 
ship.' 

Sec. 8. 

CXVn. Although the general Law of Holland does 
not recognize legitimate guardians, who are ipso iure 

' Weesk. van Vtaa/rd. art. 17. 

'^ Arg. Cod. V. 35. 2 ; Nov. oxviii. cap. 5. 

' Aitzema, torn. iii. p. 554, 556. 

* Part. i. obs. 14; and Supplem. part iv. p. 196. 

' Weeskeuren van Alkmaar. t. vii. art. 2, 8 ; Monniek. Pmrmer. Graft. 
Zype d. 1. Briel, art. 106, sqq. Mnkhuis, t. vii. art. 4 ; MiddeVb. art. 20. 

* Weesk. ■cam Enlchuis. t. vii. art. 8 ; Alkmaar. t. vii. art. 12 ; Monniek. 
&o. Briel, art. 110. 

' Weesk. van Bhynl. art. 11 ; Leyd. art. 10 ; Vlaarding. art. 8 f. ; & 
art. 10. f. ; Medembl. art. 27. 
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admitted to the guardianship ; yet the pupillary magis- 
trates should appoint the nearest relatives as guardians, 
provided they be fit persons.* Orotius is, however 
correct in stating that in the territory of Voorn, the 
guardianship was formerly committed ipso jure to the 
nearest cognate ; which rule obtained in other places 
also, viz., in Zealand,^ in South Holland,^" and in the 
city of Dordrecht}^ 



Sec. 9. 

CXVIII. A guardian may be appointed over a per- 
son who already has a guardian, by any one who be- 
queaths any property to the ward ; but the guardian 
who has been appointed by a predeceased father will 
jointly with the mother have the care of the person of 
the ward, and if after the death of the mother a col- 
league is given him under her testament, both of them 
will jointly discharge the duties of guardian. 

CXIX. The frequent and daily use of the clause 
whereby a guardian is permitted to substitute another, 
proves that an uncertain person may at present be ap- 
pointed guardian by testament,^^ contrary to the rule of 
the Civil Law.^^ But it may reasonably be doubted 

* The Weeskeuren van Alkmaar (t. vii. art. 2) should be understood 
in this sense, and the punctuation corrected according to those of 
Monniekendam, Purmerend, Graft, tit. vii. art. 2 ; Briel, art. 100. 

' Ord. Zeeland. cap. ii. art. 27. 

'° Van der Eyck, Eandv. van Zuid-Boll. p. 131. 

" Costum. Dordr. art. 65. See van de Wall, Eandv. en Friv. van 
Dordr. p. 1351. 

'^ See Weesk. van Leyden, art. 21 ; Gouda, art. 51. 

" Dig. xxvi. 2. 20 ; Inst. ii. 20. § 27. 

D 
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•whether security is to be dispensed with in the case of 
an uncertain appointment.^ 

CXX. As regards testamentary guardians, it makes 
a great difference whether they haye been appointed 
generally, or with exclusion of the Orphan Chamber. 
In the former case, they may administer without giving 
security, but are bound to render accounts to the 
Orphan Chamber : in the latter, having exhibited that 
part of the testament whereby they have been appointed 
guardians, and the Orphan Chamber has been excluded, 
they are clearly independent of its supervision. In 
Zeeland, however, such an exclusion can neither be 
made without the leave of the magistrates, nor when 
duly made does it release the guardians from the duty 
of depositing the grosse of the testament and the inven- 
tory, properly stamped, at the Orphan Chamber.^ 

Sec. 11. 

CXXI. In some places, a father who has been 
appointed guardian by the Orphan Chamber, if he 
contracts a second marriage, forfeits the office f or 
after rendering the accounts, may be reappointed as 
guardian.* 

CXXII. One or more guardians from the side of the 
father should, if possible, be associated with a mother 
whom the Orphan Chamber has appointed guardian. 

' Inst. i. 24. arg. pr. 

^ Weeskeuren van Vlissing. art. 57-64 ; Middelb. art. 64-74 ; and 
Interpret. 10. Dec. 1689, art. 9-13. 

' Weesk. van Amsterd. art. 37 ; Medembl. art. 14 ; Alkmaar, tit. x. 
art. 2 ; Monnick., Fwrmerend, Enkhuis., Oraft, Zype, d. 1 ; Briel^ 
ait. 151. 

* New Ord. Bordr. 1768, art. 33. 
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As regards a father, tlie same provision has not been 
everywhere made.^ 



Sec. 13. 

CXXIII. A surviving parent, who does not claim the 
guardianship over his children, does not indeed forfeit 
the succession, as under the Civil Law ;' but is subject 
to other pecuniary penalties, and may even be compelled, 
under pain of civil imprisonment, to appear. Nominat- 
ing a proper person is also, amongst us, equivalent to 
claiming the guardianship ;' but so, that a person who 
acts hona fide is not subject to the responsibilities of 
guardianship.* 



Sec. 14. 

CXXIV. A guardian desirous of excusing himself, 
should within fourteen days (to be computed from the 
day on which he became aware of his appointment), or 
within such other time as may be fixed by law, submit 
his excuse to the Orphan Chamber, or, upon appeal, to 
the ordinary judge, supported by good reasons, which, 
however, are to be left to the decision of the judge.* 
The executors of a testament need not allege any such 



5 But see (y. c.) Weesk. van Bhynl. art. 17 ; Leyden, art. 13 ; Goud. 
art. 42 ; Dordr. art. 33. 

« Cod. vi. 58. 10. 

' Arg Weeslc. van Bhynl. art. 12 & 15. 

" Dig. xxvi. 6. 4. § 4. 

* Some of these reasons are enumerated in some of the laws, See 
Weeslc. van Goud. art. 68; Middelb. art. 14; VTissing. art. 10. 

" Weesk. van Bhynl. art. 20, la £ 

D 2 
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Chaptee VIII.— Sec. 3. 

CXXV. In the difficult question of Dutch Law re- 
specting tlie power of guardians or relatives oyer the 
marriage of a ward, we must distinguish between various 
parts of Holland. 

In some places the registration and proclamation of 
espousals is not permitted to wards, without the consent 
of the guardians ;^ but on the other hand, the guardians 
are obliged to state their reasons for dissenting,^ and 
the judgment of the relatives is preferred to that of the 
guardians.^ 

In many parts of Holland the marriage of a ward, 
contracted without the consent of the relatives and 
guardians, does indeed remain in force, but is subject 
to the penalties of the Placaat of 1540 ;* and in this 
sense should the art. 17 of the Political Ordonnance 
be understood ; as clearly declared by the States in 
the pupillary laws passed by them, wherein they 
have subjected such marriages to the above penal- 
ties.^ 

In the remaining parts of Holland, the consent of the 
relatives to the marriage of a ward is necessary ; and 
where this has been neglected, it falls within art. 17 of 
the Placaat, which has been expressly adopted by art. 
13 of the Political Ordonnance. 

' Ord. Leyden, art. 101. § 3; Ord. Amsterd. of 1754 concerning 
marriage, art. 3. 

' d. art. 3. = Arg. Placaat of Charles V. of 1540, art. 17. 

' Art. 17. 
"■ ' Weeslt. van Alkmaar, t. v. art. 12 ; Monniolcend. Purmerend, Graft, 
ibid ; Enkhuis. t. v. art. 10 ; Sriel, art. 84 ; Zype, art. 9 ; and similar 
others, if any. 
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Nor is this affected by art. 3 of the Political Ordon- 
nance, declared by the Eesolution of the 9th August, 1646, 
and the 31st July, 1671 ; the purport of which is that 
that prerogative of parents, whereby they may absolutely 
prevent, by their dissent, the marriage of their minor 
children, without being bound to explain the grounds of 
such dissent, belongs neither to guardians nor to rela- 
tives, even in the ascendant line, but to the father and 
mother alone. 

CXXVI. The Law of Zealand renders the marriage of 
wards, contracted without the consent of the relatives 
and guardians, not only subject to the penalties of 
the above Placaat, but also declares them absolutely 
void,^ and restrains them also in other ways.' 

Sec. 4. 

CXXYII. A ward cannot appear in court, either as 
plaintiff or defendant, without his guardians, even in 
respect of civil offences. But in criminal causes, at 
least in cases of extraordinary process, it has been the 
rule, contrary to the Criminal Ordinance of King 
Philip,' that they ought to defend themselves without 
guardian or curator.* 

Sec. 5. 

CXXVIII. The contract of a ward who, even after 
attaining puberty, has bound himself without the consent 
of his guardian, is clearly invalid ; nor is it so confirmed 

' Ord. Pol. Zeeland. art. 7, 8, 22. 
' Weesk. van Plissing. art. 47, 49. 
* Styl van Proa, in Grim. Zaaken, art. 61. 

' Weesh. van Alkmaar, t. v. art. 9 ; Monniclc. Purmer. Oraft. ibid ; 
de Zype, t. v. art. 8 ; Briel, art. SI. 
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by an oath as to render it necessary to obtain restitutio 
in integrwm, against it. 

CXXIX. Although the movable property of a ward 
may for good reasons, and with the consent of the 
pupillary magistrates, be alienated, yet the more valu- 
ble things should be retained, according to the discretion 
of the relatives, for his own use ;^ and the ward him- 
self, if he be above 18 years, should be consulted on 
the subject.^ 

Seo. 6. 

CXXX. As the immovable property of a ward, and 
other things which are reckoned as immovables, may 
not be alienated without a decree of the superior 
magistrates, or of the Court of Holland ; so also it is 
evident from Law 22 of the Code v. 37, and from the 
practice of inventorising those movables which may 
legally be sold under the authority of the Orphan 
Chamber (such as furniture, articles of clothing, jewel- 
lery, and other things, namely, which bring no income),* 
that the same rule ought also to be laid down in respect 
of public Dutch or foreign securities. 

CXXXI. In order to such a decree being duly pro- 
nounced, the advice of the Orphan Chamber should be 
taken. In some places the nearest relatives of the ward 
should also be heard; but this is not everywhere 
required.* 

CXXXII. This decree should be given by the magis- 
trate who had assigned the guardian over the ward ; as 

' Weeslc. van Alkmaar, t, iii. art. 5 & 6, and similar others. 
' Weesle. van Haarlem, art. 12. 

' Weesk. van Alkmaar, t. iii. art. 5, 6, with art. 7 & 8, in fin. &c. 
* Weeslc. van Rhynl. art. 35 ; Enkhuis. t. iv. art. 9 ; Bntterd. art. 25 ; 
Leyden, art. 38. 
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evident not only from 1. 5. § 12 of the Digest xxvii. 9, 
but also from the circumstance of its being necessary to 
have the advice of the Orphan Chamber (over which no 
other magistrate possesses any command or control), and 
a statement of the reasons for alienation from the 
guardian : unless, perhaps, the question concerns the 
alienation of immovable property situated elsewhere, 
which has devolved on the ward from a stranger, and is 
administered by a guardian residing elsewhere ; in which 
case it is advisable to obtain a decree from the magis- 
trates of both places.^ 

Sec. 8. 

CXXXIII. The acts of a guardian done or contracted 
on behalf of the ward are binding on the latter, reserving 
to him his right to restitutio in integriim. The law which 
has been enacted in the town of Vlaardingen^ is there- 
fore anomalous, viz., that if a guardian has done anything 
ill or needlessly on behalf of the ward, without the advice 
of the Orphan Chamber, the pupillary magistrates may 
rescind or annul it. 



Chapter IX. — Sec. 1. 

CXXXIY. As regards the security to be given by 
guardians, the same rule has not been prescribed at all 
places. Some laws expressly require personal security ;' 
others lay down no rule regarding security f others, 

» Voet ad Pand. xxvii. 9, § 5. ' WeesTe. van Tlaard. art. 74. 

' Weesk. van Ehynl. art. 21 ; Vlaarding. art. 22 ; Leyden, art. 17 ; 
Gouda, art. 46 ; VHssing. art. 30. 
= Weesh. van Enkhuu. tit. viii. ; de Zype, d. t. viii. 
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again, leave it to the discretion of the pupillary magis- 
trates whether to require security or be satisfied with 
a juratory bond.^ And to these latter does Grotius 
seem to refer in the text : but they cannot^ be properly 
taken to constitute the general Law of Holland. 



Sec. 3. 

CXXXV. As regards the preparation of an inven- 
tory of the minor's property, there are three distinct 
cases to be considered. The first, on the death of 
either of the parents; in which case the surviving 
parent (and not the guardian or the Orphan Chamber), 
and even the step-father or step-mother, should at the 
request of the guardian prepare (and may, if necessary, 
be compelled by the Orphan Chamber to prepare) an 
accurate inventory of the whole estate, which the law, as 
regulated by custom, considers to have been in common 
between the married persons, and produce it for the 
examination and approval of the guardians and the 
Orphan Chamber.^ In some places, however, the sur- 
viving parent prepares the inventory jointly with the 
pupillary magistrates or the guardians.* 

CXXXVI. Although where the Orphan Chamber 
has been excluded, its authority in this respect ceases,' 
yet the reason of the law imposes on the guardian the 

' Weesk. van. Alkmaar. tit. viii. art. 2 ; Furmerend, Oraft, ibid, 
Briel, art. 118 ; Medeynbl. art. 23 ; where, however, the authority of the 
Burgermeesters is required. ' Voet ad Pand. xxvi. 7. § 2. 

' Weesk. van Amsterd. art. 4 ; Bolter, art. 14, 15, 16 : Medemblick 
art. 34 ; Alkmaar, t. ii. art. 7 ; Enkhuin. t. ii. art. 7 ; Rhynl. art. 26 . 
Leyden, art. 27 ; Ooud. art. 58 ; Vlissing. art. 5, 6, 14, 15. 

' Weesk. van Sord. art. 38 ; Middelb. art. 22. 

' Weesk. van Batter, art. 16, in fin. ; Leyden, art. 10 init. 
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duty of requiring an inventory from the parent; and 
by the new Law of Dordreeht this has been expressly 
enjoined on a guardian.® 

CXXXVII. By the general Law of Holland, which 
is also expressly approved of by some statutes, the first- 
dying parent cannot dispense with the inventory, which 
it is the duty of the surviving parent to prepare. At 
some places, however, such a remission may be approved 
of by the Orphan Chamber, either solely,' or with the 
consent of the town magistrates.^ At Middelhwg, not- 
withstanding such a remission, an inventory should be 
prepared, but must be delivered, duly stamped, to the 
Orphan Chamber ; ' unless either parent having left a 
definite sum on account of the legitimate portion, and 
declared it to be equal in amount to such portion, had 
thereupon discharged the survivor from the obligation 
of making an inventory, and the survivor in addition 
thereto, has, since the death of the first-dying parent, 
confirmed this declaration on oath ; ^^ in which case 
it is also necessary that the testament, as well as the 
declaration of both the parents as to the amount of the 
legitimate portion, should not have preceded the death 
of the predeceased parent by a period of more than 
four years.^^ 

CXXXVIIL With the consent, however, of the 
relatives and guardians, even where nothing has been 
said in the testament, the surviving parent may on just 
grounds be discharged from the duty of preparing an 



= Ord. Dordr. 29 Dec. 1764 ; Nederl. Jaarb. 1764, p. 940, sq. 
' Weeslt. van Ylaarding. art. 35. * Weesk. van Better, art. 16. 

" Weesh. van Middelb. art. 59-62. '" Ibid. art. 75, 76, seq. 

" Keur. van Middelb. 1645. art. 8. 
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inventory ; ^ and at some places this may even be done 
by consent of the guardian alone,'' 



Sec. 4. 

CXXXIX. A surviving parent who in preparing 
the inventory fraudulently conceals any property for- 
feits his share therein.^ Voet^ incorrectly denies this, 
and cites Groenewegen,^ whose opinion cannot, however, 
have any weight against a subsequent decision, which 
is mentioned by Van Leeuwen,^ or against a law which 
has since been enacted. 



Sec. 5. 

OXL. The second case in which an inventory is 
prepared on behalf of the wards, is where during the 
lifetime of both or either of the parents, any property 
has devolved on the children, in which case the execu- 
tors or guardians who have been appointed over such 
property by the testator himself, or if there be none, 
then the parents are bound to produce to the Orphan 
Chamber the grosse' of the testament and an inventory 
of the property : and this, lest the parents (though they 
might, in the absence of an appointment of guardians, 
administer the property) might without the knowledge 

■ Weeslt. van Amsterd. art. 4, 5 ; AVtmaar, &o. t. ii. art. 9. 
' Weesk. van Better, art. 14 ; Leyden, art. 25 ; Goud. art. 56. 
^ Weesk. van Alkmaar, t. ii. art. 8, and others cited in de Beehtsgd. 
Observ. part iii. obs. 9. 
* Ad Pand. xxvi. 7, § 5. 
= Ad ibid. 

" Comm. B. i. ch. 16, § 7. 
' Weesk. van Leyden, art. 29. 
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of the Orphan Chamber appropriate to themselves the 
profits thereof which were not left to them.^ 

CXLI. The same duty of preparing or adding to an 
inyentory is incumbent on the guardians of a ward 
who has lost either of his parents, and to whom any 
property has been given or bequeathed without any 
provision as to the guardianship. This property should 
be administered by the guardians whom the ward 
already has.' 

Sec. 6. 

CXLII. The object of requiring an inventory to be 
made by a surviving parent," is to secure a division of 
the common property between the parent and the wards 
in the presence of the Orphan Chamber ;^^ that is, to 
have that share assigned to each which each is entitled 
to ;^^ which assignment is generally made in the presence 
of the nearest relatives,^^ within a short period, fixed by 
law, but certainly before a second marriage has been 
contracted,^* the proclamations whereof are in most 
places not permitted until the assignment has taken 
place ; pecuniary penalties being also in some places 
enacted in this respect,^^ or the penalty, namely, that a 

' Weesk. van Botter. art. 30, 31 ; Shynl. art. 46 ; Leyden, art. 80 ; 
CrOud. art. 61 ; Alkmaar, tit. ii. art. 19-21, &c. ; Vlaarding. art. 41 ; 
and see Weesk. van Alkmaair, t. iv. ; Amsterd. art. 81. 

° Weesk. van Amsterd. art. 18, 14 ; Medembl. art. 46; Vlaarding. art. 
40 ; Leyden, art. 31 ; Shynl. art. 30 ; Ooud. art. 62 ; Alkmaar, tit. ii. 
art. 22; Botter. art. 29; Dordr. art. 50, 51; Eaarl. art. 10 ; Middelb. 
art. 49. " Th. 135. " Weesk. van Vlissing. art. 19. 

" Weesk. van Alkmaar, t. ii. art. 10. 

" Weesk. van Alkmaar, t. ii. art. 5, 6 ; Mmrnick. Graft. Furmer. 1 c. 
Enklmis. t. ii. art. 2 ; Briel, art. 26, 27 ; ATnsterd. art. 3, 10. 

" Bechtsgel. Ohserv. part i. obs. 15. 

" Weesk. van Botter. art. 28 ; Briel, art. 50. 
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surviving parent, who may acquire any property after 
the dissolution of community by the death of the other 
parent, is obliged to share the same in common, but 
without community of loss, with the children, to whom 
an assignment has not been made at the proper time :' 
which penalty is, however, in certain respects limited 
by some laws as regards property in ships.^ 

CXLIII. The movable property thus assigned is 
kept in the custody of the Orphan Chamber : and the 
immovable property is registered, unless the Chamber 
has upon good cause permitted the surviving parent to 
have the administration thereof, under proper security.* 

CXLIV. The necessity of making an assignment of 
the property to the children ceases, in three cases : 1. 
Upon the consent of the nearest relatives; in which 
case the community of property between the surviving 
parent and the children continues, but not if the former 
contracts a second marriage ;* 2. At the desire or dis- 
position of the first-dying parent, to be proved to the 
Orphan Chamber within six weeks; in which case, 
however, the Chamber has the power, if circumstances 
render it necessary, notwithstanding such disposition, 
to direct the assignment to be made ;^ and 3. If the 



' Weesk. van Amsterd. art. 21, 22 ; Leyden, art. 24 ; Goud, art. 55 ; 
Vlissing. art. 17 ; Alkmaar, t. ii. art. 27, 28, and similar others ; Briel, 
art. 48, 49 ; Vlaarding. art. 31 ; Dordr. art. 42, 43. 

* Weesk. van Medembl. art. 53 : and Vlaarding. art. 32. 

" Weesk. van Medembl. art. 45 ; Grootebroek, art. 7 ; Alkmaar, t. iii. 
art. 1-4 ; Enkhuie. &c. d. 1. ; VUiard. art. 60 ; Briel, art. 52-55 ; 
Am^rd. art, 12 ; Middelb. Interpr. art. 14. 

* Weesk. van Enkhuis. t. ii. art. 2 ; Amsterd. art. 3 ; Gorinchem, art. 
33 ; Bhynl. art. 31 ; Haarlem, art. 8 ; Alkmaar, tit. ii. art. 12, and simi- 
lar others. 

^ Weesk. van Alkmaar, tit. ii. art. 13; Purmer. Monnick. de Zype, ib. 
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estate is not solvent ; which is in most instances to be 
proved by the inventory/ and should even be confirmed 
by oath ;' excepting where, with the consent of the 
Orphan Chamber, the inventory has been dispensed 
with by the relatives and guardians,* The second of 
these exceptions is not made in some pupillary laws, 
except where the Orphan Chamber has been excluded,^ 
and in others it is disallowed.^" 



Sec. 7. 

CXLV. As regards the three modes in which an 
assignment may be made, see the Bechtsgeleerde Obser- 
vafien, Part, iii. ohs, 10. 

The redemption of the common estate by the sur- 
viving parent, which is not disallowed at Middelburgr 
and Fhoshing^^ may be effected by the consent of the 
relatives and the Orphan Chamber, provided the cre- 
ditors are neither defrauded,^^ nor affected in their rights, 
by the discharge of the wards,^^ whose interests, how- 
ever, are in some places protected by allowing them a 
prescription of eighteen months^* or three years^^ as 
against the creditors. 

^ Weesk. van Alhmanr, t. ii. art, 14, and similar others ; Vlaarding. 
art. 38 ; Briel, art. 35. 

' Weesk. van Oorinchem, art. 34 ; Enlchuis. t. ii. art. 5. 

" Weesk. van Medembl. art. 40 ; Dord. art. 45. 

" Weeslc. van Haarlem, art. 3. '° Weesk. van Amsterd. art. 8. 

" Weesk. van MiddeW. art. 28, 29 ; Vlissing. art. 22-24. 

'^ See decision of the Court, 23 Mar. 1615 ; Deois. & Besol. van den 
Hove, n. 106. 

" Ibid. n. 83. Sent, van den Hoogen en Provinc. Baad. dec. 129. 

" Ord. AmsUrd. 31 July, 1656. 

" Ord. Leyden, 24 Sept. 1659, inserted in Weesk. vain, Leyd. art. 26, 
which has been adopted also in Oouda, Weesk. ait. 57. 
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A voluntary division of the property appraised by 
common consent between the surviving parent and the 
guardians of the ward, under the authority of the 
Orphan Chamber, and made at the residence of the 
deceased, passes both property and debts in due pro- 
portion to each ; so that those movables only which 
have passed to the wards (and not all the goods, as is 
generally but erroneously believed) are to be publicly 
sold in order to pay their share of the debts.'^ 

If a division cannot be effected by mutual consent, 
that kind of division may be resorted to which is effected 
without the parent's consent, namely, by dividing the 
property into equal shares, and drawing lots for the 



Sec. 8. 

CXLVI. The third case in which an inventory should 
be made is when the surviving parent dies either with 
or without having made an assignment of the property. 
And the duty of making such inventory rests either 
with the relatives or guardians, or with the Orphan 
Chamber, unless the latter has been excluded ; the 
guardians being, however, in every case bound to make 
the inventory in the presence of some public ofiScer.^ 
The Law of Medemhlick requires that it should be pro- 
duced to the Orphan Chamber duly stamped and con- 
firmed by the oath of the guardians, and be preserved 
by it during the continuance of the guardianship.* 

' Weeali. van Leyden, art. 33 ; Medemhl. art. 36 ; Goud. art 64., 
' Weesh. van Ehynl. art. 32 ; Ylaarding. art. 29, in fin. 
^ Weesk, van Enlihuis. t. ii. art. 12 ; Medemhl. art. 27, 28. 
' Weeek. van Medemlil. art. 29. 
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The same rule has been enacted at MiddeThwg and 
Flvshing? 

Sec. 9. 

CXLVII. The instrument which testifies to the assign- 
ment of the property having been made by the surviving 
parent, as well as all chirographs or notes for money 
due to the wards, are kept in the custody of the Orphan 
Chamber, The latter are secured against alienation by 
a note made on them, and are not allowed to remain in 
the hands of the guardian for a longer time than will 
enable him to collect the interest.* But the books of 
accounts left by the surviving parent, after a note has 
been taken of those debts which have not been scored 
out or receipted, remain with the guardian.' 

CXLVIII. Movable property or notes belonging to a 
ward in common with another who is a major, although 
in most instances kept in the custody of the Orphan 
Chamber, unless when delivered under proper security 
to the person having the larger share therein, should 
rather, according to the law of some places, be divided.* 

CXLIX. Property belonging in common to severs,! 
wards, who have been instituted heirs by the parents, 
ought rather to remain undivided, unless the parents have 
directed otherwise, or it appears to the Orphan Chamber 
more advantageous that a division should be made ; or 
the attainment of majority or marriage of one of the 

' Weesk. van Middelb. art. 60 ; Vlisiing. art. 63. 

' Weesk. van Bhynl. art. 39, 40 ; Rotter, art. 27 ; Alltmaar, tit. hi. art. 
1-3, and similar others; Gorinchem, art. 36; Medemhl. axt. i.5 ; Haarlem, 
art. 13 ; Leyden, art. 48, 49. 

' Weesk. van Leyden, art 48 ; Goud. art. 80. 

* Weesk. van Leyden, art. 33 ; Goud. art. 64 ; Dordr. art. 50. 
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wards renders a division necessary ;^ and by the Law of 
Flushing,^ even in the last case, the community amongst' 
the remaining minors should, it is said, be continued, 

CL. The wards are to be educated by the person to 
whom the predeceased parent has committed this duty 
(unless the Orphan Chamber thinks it unadvisable) f 
even if such person be the widow or widower of the 
parent's second marriage,* 

CLI, If the testament has made no provision in this 
respect, the parent who by an assignment of the pro- 
perty has delivered in full the portions of the wards 
cannot regularly be compelled to educate and maintain 
them : but, if he desires it, he should be preferred to 
others, and should be allowed out of the income of the 
property the necessary funds for their maintenance f 
and if such income be insuEQcient, something should 
either be deducted out of the property® or supplied by 
the parent.' 

CLII. If, however, the assignment of the property has 
been made by the parent by way of redemption, he is 
bound, in lieu of the profits of the portion which 
belongs to the children, to maintain them himself 
(even if such profits be insufficient),* and not from the 
income of property which may have devolved on the 

' Weesk. van Amsterd. art. 43 ; Gorinchem, art. 41 ; Medembl. art 
51 ; Alkmaar. t. iv. art. 15 ; Monnieh. Fwrmer. Oraft. Zype, ibid ; 
Vlaarding. art. 63 ; Haarlem, art. 17 ; Dordr. art. 53 ; Middlei. art. 
45, 46. ' Weesh. van VUssing. art. 28, 29. 

' Weesk. van Alkmaar, Monnick. Enkhuis. Graft. Zype, Purmer. tit. 
iv. art. 8. 

« Voet ad Pand. xxyii. 2. § 1. ' Dd. 11. art. 5, 9, 12. 

« Ibid. art. 10. ' Art. 11. 

' Weesk. van Alkmaar, &c. tit. iv. art. 2 ; Amsterd. art. 81 ; Gorinch. 
art. 45 ; Medembl. art. 48 ; Vlaard. art. 49 ; Dordr. art; 46. 
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children from other sources, unless it has been other- 
wise provided by the testator or donor or by the Orphan 
Chamber.* The children should be maintained by the 
parent not only, up to their 18th, or 15th, or 16th year, 
as provided by some laws, but even up to majority,^" or 
till the time fixed by agreement between the Orphan 
Chamber and the parent.^^ And this burthen of main- 
taining the children attaches, even after the death of 
the surviving parent, to his estate ; unless the portions 
assigned or allotted to the children in the redemption 
are restored,^* or an equitable compromise is made in 
this respect.^^ At some places, however, the estate of 
the parent is not subject to this burthen." 



Sec. 10. 

CLIII. A guardian may legally invest the moneys 
of the ward in the purchase of profitable estates in the 
country.^' But in Qorinchem, Haarlem, and Flushing it 
has been enacted otherwise.^* 

CLIV. In respect of the purchase of annual rents with 
the money of the ward, certain peculiarities have been 
adopted by the Law of Holland of the 12th Sept., 1592 ; 
as that these obligations should properly be contracted 
in the presence of the Orphan Chamber, and should 

' Dd. 11. art. i; Ehynl. art. 46 ; Am»terd. art. 31. 
'" Weesk. van Alkmaar, &c. tit. iv. art. 2. 
" Weesk. van Dordr. art. 46 ; Medembl. art. 48. 
" Weesk. van Alkmaar, tit. iv. ait. 3. 
" Weesk. van Leyden, art. 28 ; Goud. art. 59. 

" Weesk. van Tlaarding. art. 49 ; VUssing. art. 25 ; Middelb. art. 30. 
,'* See the laws cited in the Bechtsgel. Observ. part iii. obs. 13 ; and 
Weesk. van Gouda, art. 71. 
" Weesk. van Gorindh. art. 37 ; Sadrlem, art. 14 ; VlUsing. art. 42. 

E 
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have the same right of preference as the rents established 
by authority of the Schepenen,* which right should be 
held to subsist even after the ward has attained majority 
(contrary to the opinion of Voet,^ who proceeds on the 
authority of an opinion given before the law last cited 
was passed) :' and, further, that the debtor cannot pay 
off or redeem such rents before three months' notice, 
but that the ward-creditor may, on attaining majority 
or contracting a marriage, demand the redemption 
thereof after six months' notice. These and other 
advantages seem to have been tacitly held out by the 
laws of Leyden and Gouda, in respect of debts due to 
wards, if contracted through the Orphan Chamber.* 

OLV. The money of the ward may (not so much 
under the Resolution of the States of 1608, which was 
temporary, as under those of the 23rd May, 1635, 
and the 11th December, 1642) be safely lent to the 
Dutch States or to the Public Treasury of Holland : and 
this has been permitted also by several subsequent laws. 
The same rule has been enacted in Zeeland by the" 
Placaat of the 31st May, 1679. It does not, however, 
follow from this that such money cannot be either 
invested in the purchase of country farms, or lent out 
at interest to private parties on good mortgage and 
personal security. Without this security it cannot 
properly be lent out either to private citizens or to 



' Law of the 24th May, 1656 ; Handv. van Amsterd. p. 643. 

" Ad Pand. xx. 2. § 14 in f. 

' As to this right of preference, see Weesk. van Amst. art. 28, 29 ; 
Vlaarding. art. 64 ; Leyden, art. 42 ; Goad. art. 47 ; JSnkhuis. tit. vi. 
art. 6 ; Allcnutar, tit. vi. art. 7, and similar others. Oorinchem, art. 26 ; 
Sriel, art. 92. 

' Weeslc. van Leyden, art. 43-47 ; Gond. art. 75-79. 
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foreigners, and if lent by the parent or testator, it is 
not at the risk of the guardian, who is free from gross 
fault.* 

Sec. 11. 

CLVI. Guardians may claim remuneration in respect 
of their administration of the guardianship, unless they 
be relatious in the ascendant line, to whom it is not in 
some places allowed. The amount of such remunera- 
tion varies in different places ; but in the absence of 
any statute, it has been the custom to allow them a 40th 
part on the receipts, an 80th on expenses, and a 100th 
on money found in the estate, on property sold and on 
capital paid up.® 

Sec. 12. 

CLVII. The annual accounts which guardians are by 
various laws required to render to the Orphan Chamber, 
generally in the presence of the relations of the ward, 
should not be confounded with those accounts which 
ought to be rendered to the ward himself, at the termi- 
nation of the guardianship ;' and the laws, which require 
that an account should be rendered of a remission justly 
and equitably made by the parent, should be understood 
as referring to the above annual or biennial rendering 
of accounts.* 

' Cod. V. 51. 2. Decis & Besol, van den Hove van Holland, n. 332 ; 
Weesk. van Mhmaar, and similar others, t. viii. art. 6 ; Enkhuis. t. viii. 
art. 4 ; Zype, t. viii. art. 5 ; Sriel, art. 122. 

" Upon a decision of the Supreme Court, 28th July, 1725, in Lybrechts 
Seden. Vertoog, Append, tom. ii. lit. Z, p. 508. 

' This distinction is expressly made in the Weesk. van Gouda, art. 8, 
and Leyden, art. 53. 

' Weesk. van Alhmaar, tit. ix. art. 2, and similar others ; Briel, art. 
142;JfiddeZ6. art. 69. 

E 2 
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Sec. 14. 

CLVIII. The privilege attaching to debts due to a 
ward, namely, that they may be recovered by parate 
execution,^ does not attach to old debts which have 
devolved on the ward from other sources, as by inherit- 
ance.^ 

Chaptee X. — Sec. •!. 

CLIX. On the death of the ward, his property should 
be delivered up and the accounts rendered to his heirs ; 
and if there be any doubt as to the right of the heirs, 
the Orphan Chamber has no power to retain the pro- 
perty, but it should be delivered to them under proper 
security on their summarily proving their riglit.^ 

CLX. Although it has "been the custom in many places 
that the guardianship should terminate ipso jure at the 
age of 25 years, yet many pupillary laws either do not 
discharge the wards from guardianship until they have 
with the consent of the surviving parent or the nearest 
relatives applied for such discharge,*or they empower the 
magistrates to retain under guardianship those whom 
they do not consider sufSciently competent to adminis- 
ter their own property f and from a decree of this kind 
(granting that the guardianship does not terminate ifso 
jure at majority), an appeal can hardly be allowed. 

,; ' Rechtsgel, Ohserv. part Hi. obs. 17. 

' Dig. xlv. 1. 2. § 2, and Wee$k. Van Alhmaar, tit. vi. art. 6, and t. 
viii. art. 6. 

' Weesk. van Vlaarding. art. 71 ; Medemblick, art. 65. 

* Weesk. van Medembl. art. 58, 59 ; Vlaarding. art. 66 ; Alkmaar, tit. 
X. art. 4, 6 ; Monnick. Purmer. Graft. Enkhuis. de Zype, ibid ; Briel, art. 
153, 155 ; Botterd. art. 38, 39 ; MiddeO). art. 52, 53. 

' Weesk. van Amsterd. art. 24, 25 ; Gm-inchem, art. 42, 43 ; Leyden 
art. 05, 67, 68 ; Gouda, art. 97, 98. 
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Sec. 3. 



CLXI. In order to obtain Venia ^tatis, it is neces- 
sary that the minor, if a male, should have attained the 
age of 20, or if a female, 18 years. The application is 
made to the Supreme Power (in former times, to the 
States), by petition, wherein the above age should be 
stated £ind proved ; and on this petition the pupillary 
magistrate and the Orphan Chamber, after having heard 
the guardians and relations, give their advice: after 
which Venia Mtatis is granted by rescript.' This pro- 
ceeding should be carefully distinguished from that 
emancipation (as it were) of the wards, or discharge 
from guardianship, which some laws allow the magis- 
trates to grant : and of which we have already spoken.' 

Sec. 4. 

CLXIT. When guardians, whether testamentary or 
dative, are suspected, the superior magistrates, and in 
some places even the pupillary magistrates, may, after 
hearing the relatives of the ward, remove them, either 
upon a complaint made to them, or ex officio ; but in 
most cases without injury to the guardians' reputation. 

Sec. 5. 

CLXIII. In case of a ward's continued absence for 
a period of 16, 18, or 20 years, or even a shorter period, 
his property should, after diligent inquiry has been made 

' Weetk. van Gminch. art. 42 ; Alkmaar, tit. x. art. 7, 8 ; Monnick. 
Parmer. Enkhuis. Ctraft. Zype, ibid. ; Beeol. Solland, 9 and 14tli Dec. 
1669. 

' Th. 110 ; and see Weesk. van Dord. art. 57, junot. art. 56. 
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in this respect, be delivered over to the next heirs under 
personal or real security.^ Where the period has not 
been defined by law, it should be left, as well as the 
matter itself, to the determination of the judge. 



Ohaptek XI.— Sec. 1, 2, 3. 

CLXIV. Those who through infirmity of body or 
mind are incapable of administering their own property, 
may either retain their guardian or curator, or accept 
one appointed by the Orphan Chamber or (as in some 
places) by the superior magistrates ; a decree from 
whom would also seem to be necessary, where the 
incapacity arises after the attainment of majority.^ 

Sec. 4. 

CLXV. A prodigal may, whether the relatives apply 
for it or not, be interdicted by the superior magistrates 
(not, regularly, by the Court of Holland) from the 
administration of his property; and a curator may, 
after due investigation into the matter, be appointed, 
reserving, however, an appeal to the Court, after the 
charges have been heard and rejected.^ The effect of such 
a decree when duly promulgated is that, like a ward, the 
person so interdicted cannot bind himself, and his pro- 
perty is kept in the custody of the Orphan Chamber. 

' Bechtsgel. Ohserv. part i. obs. 16 ; and Suf^lem. part iv. p. 197, and 
New Law of Amsterd. 30th Jan., 1777. 

' See Weesk. van Bhynl. art. 50 ; Haarlem, art. 11 ; Dordr. art. 59. 
Tiaarding. art. 67 ; Medembl. art. 60. 

' Weesk. van Leyden, art. 69; Gouda, art. 100; Bhynl. art. 48; 
Alkmaar, t. xi. art. 3, and similar others ; Briel, art. 162 ; Medembl_ 
art. 60; Vlaarding. art. 67; Vordr. art. 59; Eaatlem, art. 11; and see 
Besol. of the Court, 17 Jun., 1722. | 
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CLXVI. The force of tMs decree is cancelled and the 
prodigal discharged jEtsoin curatorship, by a counter- 
decree of the saiae 'magistrates ; against which no appeal 
can be takao^ as contended by the Amsterdammers and 
estabiWied Ijy them before the States on the 27th 
Atigust, 1750, whilst deliberating on the general Law 
of the 24th February, 1751. 

Seo. 5. 

CLXVII. The rule laid down in respect of the pro- 
perty of insane persons, prodigals, and the like, viz., 
that it should be under the control of the Orphan 
Chamber, has been most wisely extended by the laws of 
Ley den and Gouda* to property devolving, as, for instance, 
by inheritance, during their absence, on persons who 
have gone abroad without leaving a procurator at 
home. 

Sec. 7. 

CLXVIIL Our laws do not allow of a married 
woman being appointed curator over her husband if 
insane or prodigal.* 



Chapter XII. — Sec. 2. 

CLXIX. Legitimate children are not only those 
who have been conceived in wedlock, but those also 
who though conceived before were bom afier marriage, 

* Weesh. van Leyden, art. 32 ; Cfoud. art, 63. 

» See BechUgd. Observ. part i. ol)s. 17 : and Supplem. part iv. p. 
198 ; and see WeesTc. van Bhynl. art. 53 ; Leyden, art. 72 ; Gouda, art. 
100. [But see Voet ad Pand. xxvii. 10. § 10 ; and xxiii. 2. § 48.— Tr.] 
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and whom the father by having married the motlier 
during pregnancy has acknowledged to have been con- 
ceived to him.^ 

Sec. 3. 

OLXX. Where the marriage has been dissolved, a 
child in order to be deemed legitimate should be bom 
within 10 months, i.e., 300 days after the dissolution ; 
notwithstanding the decision of the^ Court of the 11th 
July, 1587.^ 

Sec. 9. 

CLXXL Dotal instruments are not required in a 
legitimation by subsequent marriage ; but a registration 
of it amongst the public acts (which is necessary in all 
cases of marriage) is sufficient.^ At Amsterdam it is 
required by the ancient local law, and even now by 
custom, that the children who are to be legitimized 
should be px^esent at the celebration of the marriage, and 
that the father should in the presence of the magistrates 
acknowledge them to have been procreated by him.* 

CLXXII. Legitimation by rescript from the Sove- 
reign neither deprives a third person of the property 
which, in consequence of the illegitimacy of the chil- 
dren, has already been acquired by him or is to devolve 

' Cod. ,v. 27. 11. 

^ See Sentent. van den Hoogen en Provinc. Baad, dec. 93. 

' This is sufficient under the Soman Law also : see Code ii. 7. 4. § 4. 

* [A curious case is reported by Stockmans in his Decis. Brabant. 
(dec. 66), where the legitimacy of a child who had been legitimated 
by subsequent marriage was upheld even as against the declaration 
of the mother (made after the husband's death) that the child was 
conceived to another. — Tr.] 
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on him under a fidei-commissum, ;t nor confers on the 
children so legitimized the right of succession to the 
property of those paternal relatives who have neither 
expressly nor tacitly consented to the legitimation : 
except as regards persons born after such legitimation 
upon a new marriage, to whom the legitimized children 
may succeed. 

Chapter XIII. — Sec. 1. 

CLXXIII. Foreigners, according to Grotius and to 
the ancient laws, are all those who are born out of Hol- 
land, unless born of a Dutch father during his absence 
on affairs of State, or in the service of the India Com- 
panies, or of a mother whilst casually travelling beyond 
the limits of the country. 

Sec. 3. 

CLXXIV. Although relatives born and domiciled 
out of Holland may be heirs to foreiguers residing in 
Holland, yet under the former law such inheritance 
was subject to a tax called Becht van Exue, established 
either by charters or even by ancient custom, and wont 
to be levied by the Dutch cities even as against each 
other ; unless it had been remitted by agreement entered 
into between them. But by a recent law of Holland* 
this tax has been wholly abolished. 

CLXXV. In judicial proceedings the condition of 
foreigners residing elsewhere is sometimes more and 

t [But see WoU. Cons. d. i. cons. 150. The authorities on this point 
are collected in La Leek's Begister, d. i,, p. 495, sqq. (edit. 1778, 
Utrecht), tit. Legitiraatie. — Tr.] 

* Puhl. 6 April, 1797. 
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sometimes less advantageous than that of citizens and 
inhabitants. It is less advantageous in a case of arrest 
for establishing jurisdiction, and in respect of security 
to appear in court and to satisfy the judgment : more 
advantageous in respect of the speedy termination of 
the former proceeding within three days (which period 
is at some places termed dwars-nagt), and of a prompt 
decision upon an arrest whereon they may be detained.^ 

SEa4i. 

CLXXW. !H« -nght to tolls, as well as the exemp- 
fimi from them, which was in former times granted to 
citizens only, and not to foreigners, has been abolished 
by a recent law of Holland.^ 

Sec. 6. 

CLXXVII. Letters of Naturalization simply granted 
to strangers do not confer on them the right of attaining 
to dignities.^ They are not, however, as supposed by 
Bynkershoek, useless* (although magistrates may, even 
in the absence of such letters, treat foreigners in the 
light of citizens), for even where a foreigner may not 
have obtained the citizenship of any place, these letters 
allow him a defence as against a foreign people, and 
exempt him from being summoned away, whether in 
civil or criminal matters, by the ordinary and competent 
judge. 

The advantages of Letters of Naturalization ad honores 
are greater, for thereby an opening is afforded to 

' Keur van Leyden, art. IH ' Placaat,'5 March, 1795. 

» Besol. Holland, 25 Sept., 1670. 

• Bynkersh. Q.J. PuU. 1. ii. cap. ii. p. 265. 
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persons born out of Holland of acquiring most of our 
dignities, though not in contravention of the laws pre- 
vailing in the different cities. 



BOOK II. 

Chapter I. — Sec. 14, 



dSX^OH. ^ Mie Xiaw of Holland, as under the 
Eoman Law, incorporeal flili^»8;,T!AeiEe ihs Jaw orilie 
will of the owner has given no direction to the contrary, 
are not comprehended under movables or immovables ; 
as in the case of legacies, agreements, and mortgages. 

CLXXIX. But when it becomes necessary to refer 
them to one or other of these classes, then prsedial 
servitudes and actions in rem should be considered as 
immovables ; and actions in personam, although for the 
recovery of immovable property, or though immovable 
property may have been mortgaged for the debt, should 
be reckoned as movables ; excepting the action arising on 
the instrument called Kusting-hrief, by which immovable 
property which has been sold is, by the same formal 
instrument of cession, mortgaged to the seller for the 
price, so as to give the latter a preferent right as against 
prior general mortgages.* 

OLXXX. The right of tithes, fines,* and emphy- 
teutic or ground-rent, and annual real reuts,t and even 

' Boel erroneously dissents from this opinion ; ad Loen. Decis. cas. 
50. p. 316-318. 

* [SeeGrot. B. ii. oh. 46, and Van der Linden, JnsWt. p. 171, 172.— Tr.] 
t ICanon ; see Grot. ii. 40 § 2.— Tr.] 



60 COMMENTAEIES ON GKOTIUS' INTRODUCTION. 

mixed rents imposed on land (viz., such as cannot be 
redeemed), seem referable to the class of immovables. 

CLXXXI. Bonds or securities {obligatien) whether 
public or private, given for money lent, although they 
be secured by mortgage, as well as annual mixed rents 
(such as the Dutch rents), which are redeemable, are 
unquestionably included among movables.^ 

Chapter IL — Sec. 12, 

CLXXXII. The possession of res hereditarise, or the 
property composing an inheritance, does not pass ipso 
Jure to the heir upon his adiating the inheritance, but a 
new taking or apprehension thereof is necessary ; for the 
maxim Le mort saisit le vif does not hold in Holland.^ 

Chapter III. — Sec. 5. 

CLXXXIII. The true owner of property, movable 
as well as immovable, which has been alienated with- 
out his consent, not only by one who has stolen it, but 
even by one to whom it has been lent, or let, or given 
in deposit, or by any other person not having a mandate 
to sell, may legally claim it from any one who is in 
possession of it, without making restitution of the price 
paid by him.^ This rule obtains in the Law of Holland, 

' Van Alphen, Fapeg. d. ii. p. 480. [See also Boel ad Loen. cas. 
50.— Tr.] 

' Eoll. Consult, d, li. cons. 305. 

' See decisions in Van Leeuw. Cene. Forens. part i. book iv. oh. 7. 
§ 17 ; Nederl. Adv. torn. ii. cons. 68 ; De Haas, Nieuw HoU. Consult. 
cas. 25 ; Boel ad Loen. cas. 50, p. 321, sq. Nor does the dissent of 
Groenewegen (i£, Abrog. ad Instit. iv. i. § 16. n. 3) and of Matthseus 
(Paroem. vii. n. 7), or the decision in Neostadt (Dec. Sapr. Cur. 86) 
and Loenius (cas, 9 & 80) on a case not similar, affect to the contrary. 
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even in respect of public Dutch securities sold without 
the owner's consent ;* but not so in the Law of Zeeland.* 

Sec. 6. 

CLXXXIV. The exceptions to this rule are : 1st, 
in respect of goods which have been hand fide sold in 
public market, — the price whereof should be restored ;* 
2nd, in respect of goods, even though stolen, which 
have been given in pledge to public pawnbrokers ;' 3rd, 
at some places, in respect of goods sold by old-clothes 
merchants, after having been publicly exposed for eight 
days (which is not, however, the general Law of Holland, 
since the purport of the law of the 17th March, 1563, 
and of similar other laws is different); and 4th, in 
respect of gold or silver sold to a goldsmith for a just 
price, and by him openly exposed.^ 






Chapter IV.— Sec. 7-26. 



CLXXXV. The old distinction between the nobler 
and other birds and beasts seems to be no longer 
recognized by the recent Laws of Holland, since every 
owner of land is now ^ permitted to hunt any game 
oa his own land though prohibited from doing so on 
another's land.^" 

' See Uewl. Boll. 25 li'eb., 1683. 

» OtA. Zeeland. 31 May, 1679 ; 25 Sept., 1695. 

« Beds. Cur. 26 Jan., 1674; Bell. Jurid. cas. i. p. 3. [Matth 
Paroem. vii. 17.— Tr.] 

' Bechtsgel. Obsere. part ii. obs. 28. See also Ord. Haarlem of the 
17 March, 1750, art. 5 ; Keur. van HaaHem, t. i. p. 294. 

' Flac. 9 Dec, 1661, art. 51. [See Gr. Flae. Boeh d. ii. p. 2775.— Tr.] 

» Puhl. Eoll. 28 July, 1795. art. 1, 2. 

" Ibid. art. 1, 2. 
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Sec. 27, 

CLXXXVI. The privileged right of Hunting on the 
lands of private parties,^ or even in public places, does 
not any longer belong to particular persons ;^ unless 
any one has acquired the right of hunting from those 
to whom such right belongs.^ 

Sec. 8 & 28. 

CLXXXVII. By the most recent law, hunting and 
fowling with any kind of weapon is permitted to every 
one on his own property or leasehold ;* provided he does 
not discharge such weapon in the direction of the high- 
"way or of another's land f but it is not lawful either to 
hunt on or to send forth dogs into another's land without 
the consent in writing of the owner.® Disputes arising 
in respect of hunting are entertained by the judge of 
the place, reserving an appeal to the Court; the for- 
estal jurisdiction being now wholly abolished.' 

Sec. 23. 

CLXXXVIII. A new law has also been passed in 
respect of the right of Fishing * which has again been in 
certain respects altered and added to by a later law.' 

Sec. 32. 

CLXXXIX. Things lost continue to belong to the 
owner ; and after he has been summoned by the public 
crier to claim them, but does not appear, they pass to 

^ Alt. 2. ' Art. 1. » Art. 1. 

■* Alt. 1 & 2. » Art. 3. « Art. 2, 4, 6. ' Art. 9. 

* Full. Holland, 18 Aug., 1795. • Publ.HuU. 10 Feb. 1796.. 
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the flader, not to the Treasury.*" When wood and 
timber have been detached and carried away from rafts 
by the force of the stream, notice thereof should forth- 
with be given to the chamber which presides over this 
kind of trade.** 

Sec. 33. 

CXO. Uninhabited lands and islands, discovered in 
the sea, pass to the discoverer, notwithstanding the law 
of the States General of the 27th March, 1614.* 

Seo. 34. 

CXCI. An enemy's ship, captured by a merchant 
vessel which had not been sent out tor the purpose of 
capture, belongs to the masters and sailors capturing it, 
not to the owner of the vessel or of the merchandise 
conveyed therein.*^ 

OXCII. A ship captured by the enemy becomes, by 
the reason of law, the property of the enemy capturing 
it, even though it may not have been taken into a port 
or to the place where the fleet is lying ; *^ and therefore 
if it be recovered or recaptured by a citizen of Holland 
it passes to him who has so recaptured it, and not to the 
original owner. But this rule has been tempered by the 
laws of the States General, and more recently by the 
laws of the 13th April, 1677, 31st May, 1697, and 6th 
June, 1702.** If, however, it has been taken into a 

" Voet ad Fand. xli. i. § 9, in med. 

" Fiibl. Boll. 22 July, 1677, and 18 January, 1698. [See Gr. PI. 
Boeh, d. iii. p. 629, and d. iv. p. 605.— Tt.] 
♦ [ffr. PI. Boek, A. i. p. 563.— Tr.] 
" Bynkereh. Qusest. Jur. Piibl. Jib. i, o. 20. 
" Voet ad Fand. xlix. 15, § 3. " Voet d. 1. § i. 
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hostile port and confiscated, the right of the owners 
becomes wholly extinct ; ^ nor, if sold to the citizen of a 
friendly nation, can it be seized as hostile property, 
though it may not as yet have reached the port of such 
friendly nation. The decree of the States General of 
the 27th November, 1666,* is, however, at variance 
with this doctrine.^ 

Sec, 36. 

CXCni. Although the Treasury of the Sovereign 
might take possession of shipwrecked goods cast upon 
the shore, the owner whereof had not appeared, and 
which in former times passed to the Sovereign after 
the lapse of a year; yet it does not appear from the 
very ancient Law of Holland, at leat-t as tempered by 
the practice of the Civil Law, that the true owner 
should be shut out by the Treasury by the brief period 
of a few weeks.^ In course of time, however, the right 
of the Treasury seems to have been so improperly con- 
strued that it was to be preferred to the owner who 
might appear ; and hence it became necessary to grant 
various charters or privileges in order to support the 
right of the owner to the shipwrecked goods, and to 
protect them from others who might seize upon the 
wreck. The principal enactment of this kind is the 

' Bynkershoek, Q. Jur. Pub. 1. i. c. 4, in f. 

[* See Van den Berg. Nederl. Advys Boek,6.. li. cons. 61. — Tr.] 

^ See Bynkersli. d. 1. 

' Phil. a. LeidiB, de Cura MeipuU. &c., cap. i. p. 3 ; Old Stat, of Zee- 
land, of 1256, art. 35, 36 ; and of 1495, cap. iv. art. 13 ; Decis. of tlie 
Court in de Memor. van 't Hof over Strand-roof of 9 Jan. 1764 in de 
Syvoegs. op de Nederl. Jaarb. d. xxii. p. 1742-1747, and 't Berieht van 
den Bailluw Testart, van 4 July, 1768, § 54, in de N. Nederl. Jaarb 
van 1759, p. 634, sqq. 
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Law of Charles V. of the 16th March, 1529,* and of 
PhiUp II. of the 15th May, 1574.* Several laws of 
the States of Holland relating to this subject may be 
found in tlie Groot Placaat-Boeh^ (the latest of them 
being the law of the 2nd December, 1663'), and most 
of them have frequently been reviewed by the Court 
of Holland, 

CXCIV. And on these laws two controversies have 
arisen in our own times : firstly, whether under art, 8 
of the Instructions, the Court possesses sole jurisdiction 
not only civilly as regards the right to the shipwrecked 
goods, but also criminally in respect of the plunder of 
wrecked vessels; and not only as against those who 
may have been apprehended in the criminal act or have 
taken to flight, but also against thos i who, whilst resid- 
ing in their place of domicile, may have been suspected 
of such crime. The latter question the Court has held 
in the afiSrmative ;* but Testard^ ha", correctly as I 
think, denied the precediug proposition. 

CXCV. The other question was, whether these 
goods were so far under the care and supervision of the 
Treasurer of domanial property that no one, not even 
the owner himself, could take, collect, or have the cus- 
tody of them, but ought to obtain them from the Trea- 
surer alter paying the salvage. And on this question the 
Court was in favour of the affirmative. But would it 



• Transcribed by the Court in tlie above decision, Byvoegs. op de N. 
Nederl. Jaarb. d. xxii. p. 1760, aeqq. 

' Groot Plac. Boek, d. ii. p. 2117. » d. i. p. 1072, sqq. 

' Ibid. d. ii. p. 3082. 

' In the treatise above cited, Byvoegs. opde Jaarb. d. xxii. p. 1731 , sqq. 

° 'T Bericht op den Brief van H Sof ; N. Nedeirl. Jaarb. van 1769, 
p. 578, sqq. 

V 
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be competent for the owner or his agent, as, for instance, 
the master of the vessel, to collect the shipwrecked 
goods on his own authority, and to carry them to his 
own residence or to the place to which they were con- 
signed ? The celebrated Testard in his treatise above 
cited, and subsequently the magistrates of Amsterdam' 
also,^ have contended in favour of the proposition. 

CXCVI. The latter controversy has been decided, and 
the whole subject has been definitely settled by a new 
Jaw of the States of Holland f whereby the owners, if 
present, are prevented neither from collecting the wrecks 
nor, if absent, from reclaiming the shipwrecked goods 
within fourteen days ; nor the magistrates of the place 
from keeping them in the meanwhile in their custody.' 
In Zeeland a law no less full and equitable had already 
preceded this.* 

CXCVII. Although shipwrecked goods, the owner 
whereof is not known, may be sold by the Treasury 
after the lapse of a year and six weeks, yet it seems 
that by the more recent law of Holland, the owner 
may claim ihem even after that time,^ 

Sec. 38. 

CXOVIII. Treasure found by a person on his own 
land, passes by the law of Holland wholly to the finder ; 
but if found on another's land, it is divided between the ' 

' In an excellent treatise entitled Harmonie of Overeenstemming 
tusschen de JPriviligien en PJacaaten op 't stuk van de Strand en Zee- 
vonderyen, in de N. Nederl. Jaarb. van 1772, p. 286, sqq. 

^ Plac. 22 July, 1772. 

" See Groot Plac. Boele, d. ix. p. 811, sqq. 

■■ Plac. 14 Jun. 17.51 : Qroot Plac. Boek, d. viii. p. 907, sqq. 

' Boel ad! Lofn. Deck. cos. 94 p. 595 ; Bericht van Testard, § 06 & 59 
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owner and the finder ; notwithstanding the law of the 
8th January, 1487,* which only relates to shipwrecked 
goods, whereof the owner is not known.' 



Chaptee V. — Sec, 3. 

CXCIX. Various particular laws of Holland,* and 
also the general law of Zeeland,® have carefully provided 
against alienations in fraud of creditors (which if made 
by one who has already made cession to the Court, are 
by the Placaat of the 4th October, 1540," declared ipso 
jure void), being made shortly before cession, say, to 
one creditor, to the prejudice of the others ; and by all 
these laws such alienations are declared void, unless 
they have preceded the cession to the Court by two 
months, or six or four weeks (for the periods fixed by 
the several laws are various), and the other precautions 
prescribed by these laws have been also observed. 

Sec. 4. 

CO. But alienations in fraud of creditors made at 
any time, by one who is insolvent but has not yet made 
cession to the Court, are not ifso jv/re void ; but may 
be rescinded within one year by means of the actio 
Pauliana (which has in this respect been adopted by 
our laws), without the necessity of restitutio in integrum : 
and a purchaser who has been privy to the fraud is not 
entitled to restitution of the price paid by him, if not 

» Art. 15 ; Oroot Flac. Boek, d. iv. p. 1213. 
' Memor. van 't Hof, p. 1758 ; Testard, Bericht, p. 626, eqq. 
' Por whicli see Qroot Plac, Boek, d. iv. p. 468, sqq. 
» Flac. 27 Jun. 1776, art. 18, 22-24. '° Art. 3. 

F 2 
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found in the debtor's estate.^ But a payment to one of 
the creditors not made for the purpose of procuring 
any benefit for the debtor, is valid.* 

Sec. 11. 

CGI. Although movable property, as well as public 
securities {pbligatien), may, even under the law of 
Holland, be legally alienated by simple delivery, yet 
there is an exception in respect of larger ships and 
those instruments wherefrom annual returns are derived; 
which, to provide against the duty of two and a half 
per cent, being fraudulently avoided, are required to be 
delivered or transferred in the presence of a judge. At 
Amsterdam, however, the larger ships are usually trans- 
ferred in the presence of a notary and witnesses.^ 

Sec. 13. 

ecu. The alienation of immovable property, as well 
by the ancient law,* as by the Placaat of the 10th May, 
1529, cannot be effected without a solemn cession in 
law, in tbe presence of the judge of the place; nor, 
under various laws of the States^' without the payment 
of a fortieth part of the price to the Public Treasury. 
When the cession has been made, it passes the dormniv/m 
or property in the thing sold, though the instrument of 
cession may not have been delivered.® 

' Voet ad Pand. xlii. 8. § 19. ' Ibid. § 17., 

' See Lybreohts, Meden. Vertoog, d. i. p. 10. 

* Bechtsgel. Obs. part iii. obs. 32. 

' The latest of which is the Ordarmance of the 9th May, 1744. 

' See Boel. ad Loen. JDeois. cas. 17, p. 157, sqq. [See also Neostad, 
Decis. Supr. Cur. 70; and not. to Deeis. Cwr. Roll. n. 32, Matth. 
Faroem. part v. n. 13. — Tr.] 
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In respect of legal mortgages, however, and of aliena- 
tions under title of dowry, community by marriage, ante- 
nuptial contract, testament and division of inheritance* 
(provided the value of the thing does not exceed the 
hereditary share), there is no necessity for this cession.f 

Both these rules have been adopted by the Law of 
Zeeland also.' 

Sec. 14. 

CCIII. The mere sale and delivery of the thing sold, 
if the price has not been paid or credit given in respect 
thereof,! ^°®^ ^°* P*^^ ^^^ property therein to the pur- 
chaser, although it may not have been stated that the 
thing was sold for ready money.* At Middelhwg, how- 
ever, the rule is different.' At Amsterdam a demand 
should be made of the purchaser within six weeks, and 
he should be sued for the price within the six days next 
following, or the thing purchased be put under arrest 
within six weeks ;^'' and at Leyden the price should be 
demanded within fourteen days, and the action insti- 
tuted on the next following Court day, and prosecuted 
without interruption.^^ 

* [See an exception in Nederl. Advysb, d. i. cons. 285, p. 658. — Tr.] 

t [See Groenew. ad leg. abrog. Inst. iii. 23. 8 ; Wassenaer. Fr. Jud. c. 
ix. § 9. 10.— Tr.] 

' Kemr. van Zeeland, cap. ii. art. 11 ; Costumen van MiddeWurg, rubr. 
yiii. art. 2. 

X [As to what amounts to giving credit, see Voet ad Pand. xix. 11 
§11.— Tr.]. 

' Mechtsgel. Obs. part S.obs. 33; Handv. van Amsterd. p. 502, 520; 
and the new Ordonn. of the 27th Jan., 1741, ibid. 

' CoHmm. van Middelb. rubr. viii. art. 3. 

" Kevr. vanAmst. SlJan., 1658, and 10 Feb., 1682, and 18 Sept. 
1697 ; and 27 Jan., 1741 ; Sandv. p. 503. 

" Eeur. «o» Leyd. 13 Sept. 1659 ; Mieris, Sandv. van Leyden, p. 251, 
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COIV. A person who, knowing himself to be insol- 
Tent, has fraudulently purchased anything from another, 
and has shortly after made cession to the Court, though 
credit may have been given him for the price, is bound 
to restore the thing to the seller claiming it :^ and this 
rule seems to have been adopted in the decisions of both 
Courts, upon a statute of Antwerp,' contrary to the 
custom of Amsterdam,^ as well as to the reason of the 
law, which is relied upon by Bynkershoek.* 

Chaptee VI. — Sec. 2. 

CCV. A hand fide possessor, who is in possession of 
the property of another by a particular title, acquires 
the fruits by gathering, as under the Roman Law, and 
is not bound to restore them even to the owner on his 
appearing. This has also been provided at Voom,^ and 
in Zeeland,* and has been generally adopted.* 

Chaptee VIII. — Sec. 7. 

CCVI. Although previous to the publication of this 
work of Grotius, both the Courts had frequently acted 
on the principles of the Civil Law respecting the doc- 

' Decis. & Besol. van den Hove van Holland, n. 118 ; Neostad. Deds. 
Supr. Cur. 5. 

' Costum. van Antwerp, t. Iviii. art. 7. See also Costum. van Vtissing. 
cap. vii, art. 6. p. 70. 

^ Of which see Evidence giyen on the 15th April, 1617 : Handv. p. 505. 

* Quest. J. Priv. 1. iii. cap. 15. p. 499, sqq. 

* Keuren van Voorn, A. 1519, art 56. 
^ Keuren van Zeeland, cap. ii. art. 3. 

* [See also Nedirl. Advysb. d. i. cons. 108. p. 280 ; Sande. Decis. 
Fris. iii. 15 def. 1., P. Voet ad Inst. ii. 1. 36. § 5. Vinn. ad. Inst. ii. 1. 35. 
^ 10. 11 ; Groenew. ad LL. abr. cod. iii. 32. 22.— Tr.] 
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trine of prescriptions,' yet it has since become the prac- 
tice, on his authority, and in 1637 was held by the 
Court of Holland as a rale (as Loenius, who Was present 
at the discussion, testifies,*) that prescription is com- 
pleted, in respect of immovable property and annual 
rents, by the third of a century, but that in respect of 
actions in personam a prescriptidn of thirty years is 
sufficient f and this rule most authors have with good 
reason adopted in respect also of movable property. 
And even in respect of the hypothecary action for 
immovable property against a third party in possession 
Grotius allows the same terra of prescription.^" He has 
also adopted some of the shorter prescriptions of the 
Civil Law, as that of a year in an action for injury ,^^ of 
two years in respect of the exception of the non-receipt 
of consideration (non numeYatse peeunise) ;^^ and of four 
years in oases of relief on the ground of minority.^^ 

CCyil. But since in these prescriptions of a third of 
a century and of thirty years, neither hona fides nor a 
just title is required,^* and since the recovery of movable 
property from one who is in possession of it by a just 
title is commonly considered more difficult amongst us 
than it was amongst the ^mans, the reason of the Law 
of Holland is by no means opposed to the usucapion of 
a movable thing in three years.^® 

' Neostad. Beds. Our. Soil. iii. § 10 ; decis. viii. § 2 ; dec. xiii. and 
dec. XV. Veeis. & Besol. van den Hove, n, 356. 
* Beds. 76. 

9 And see Bynkersh. Q. J. Priv. 1. ii. cap. 15. init. 
" Book ii, oh. 48. § 44. " Book iii. oh. 85. § 3. 

•2 B. iii. ch. 5. § 3. 

" B. iii. ch. 48. § 13, &o. ; and see Costum. van Bhynl. art. 102. 
»* Matth. Paroem. ix. § 2 and 3. 
" Of wMoh see Costum. van Bhynl. art. 102 ; Matth. Paroem. ix, § 6, 
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Sec. 8, 

CCVIIT. Although the ancient prescription of one 
jear (which required both bona fides and a just title, 
and the cognizance of the Schepenen, and confirmed 
either dominium or possession),^ was still in use about 
the middle of the seventeenth century,^ yet it seems to 
have since passed into disuse, in consequence of the more 
frequent use of the interdict for retaining possession.* 

Sec. 9. 

CCIX. In Zeeland, as regards immovable property, 
the prescription of twenty years has been adopted 
against parties present, and of thirty against parties 
absent;^ and this prescription requires neither lona 
fides nor a just title, but possession only. Nor does the 
reason of the Law of Zeeland allow of the doctrine that 
as regards movable property, the longer prescription, 
namely, that accomplished in thirty years, is there 
necessary ; but as regards these, the usucapion of three 
years, and in respect of incorporeal property the pre- 
scription of thirty years, seem to have been adopted 
from the Roman law. 

OCX. Prescription, even longissimi temporis, fails to 
run by our law not only against wards who are under 
puberty, as under the Roman Lavr, but also against 
those who have already attained the age of puberty.* 

' Of which see Van de Wall, Randv. van Dordrecht, p. 141, sqq. 
' Van de Wall, ib. and Groeneweg. ad. Cod. vii. 39, § 10 and 11. 

* [Mandament van Maintenue. Van der Linden, Inst. p. 185.— Tr.] 
' Keur. van Zeeland, cap. ii, art, 2 ; Costum. van Vlissing. cap. xxi. 

art. 2. 

* Weesheur. van Allcmaar, t. vi. art. 8 ; Graft, Purmerend, Monnic- 
hend. ibid. ; Enkhjiw. t. vi. art. 7 ; Briel, art. 93 ; Medeinbl. art. 67 ; 
Cfrootebroeh, art.- 11. 
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Chapter IX.— Seo. 26. 

CCXI. It has been decided by the Court of Holland 
that when a fidei-commissary estate is augmented by 
alluvion, such augmentation is not subject to ihejidei- 
commissvm.^ 

Chapter X.— Sec, 8. 

CCXII. He who has built on another's land of which 
he was in possession bond fide, may by the Law of 
Holland, on losing possession, recover the useful 
expenses incurred by him, even by action.* 

CCXIII. But a lessee who has built with the con- 
sent of the owner, may recover only the value of the 
materials; but cannot on this ground retain the land, 
although it is bound to him by way of legal mortgag0, 
until he should receive the value.* If he has built 
without such consent, he may before the termination of 
the lease remove that which he has built. Not so in 
Zeeland.' 

CCXIV. Many authors maintain, contrary to the 
opinion of Grotius, who has followed the rule of the 
Civil Law, that a mala fide possessor may deduct the 
useful expenses also. Their opinion cannot, however, 
be admitted.* 

« 23 Octob., 1647; see Bort. Holl. Lemr. d. v. t. 3. o. 10. qu. 3. n. 
10, p. 178. 

• [i.e. Not only by way of exception to the original action, founded 
on the right to retain the property until compensation, but (according 
to the text) by action against the owner, even after eTiotion. — MS, 
Z^ictota.— Tr.] 

» Ord. Holl. 26 Sept., 1658, art. 10, 11, 12. 

' Ord. Zeeland. 26 Jan., 1664 : art. 5 ; and see art. 10 & 11. 

" Arg. d. Ord. Holl. (26 Sept., 1658), art. 12. 
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Sec. 9 & 11. 

CCXV. Trees planted on a leasehold estate pass 
with the land ; and an owner who has not directed them 
to be planted is not bound to restore the value of them.^ 
At Middelburg, plants, properly so called, may be 
removed by the lessee f which, however, is not, it seems, 
to be understood of trees, nor extended to other, even 
honm fidd, possessors. 



Chapter XI.— Sec. 7. 

CCXVI. The Confusion or Merger of the estates of 
two persons, which results from their marriage, takes 
place ifso jure, and brings into community not only 
the right, but also the possession, without delivery or 
cession in law ; and affects not only present, but also 
future property.^ 

Sec. 8. 

CCXyil. Authors are not agreed as to the origin 
of this Community, which obtains in Holland and Zcbt 
land.* Perhaps ladies who brought their own property 
in marriage, not content with the statutory portion which 
would devolve on them, in place of the ancient dowry, 
after the death of the husband, were wont to stipulate 
for themselves by antenuptial contract an equal share 
in the property ; and this, which was at first effected by 
a contract duly entered into, afterwards in process of 

' Ibid. art. 13. ' Costum. van Middelb. rubr. ix. art. 12. 

' See Costum. van Middelb. rubr. xii. art. 2. 

' Bechtsgel. Obs. part ii. obs. 32 : Supplem. pait iv. p. 238 ; and Ord. 
Dordr. art. 49, in Van de Wall, p, 1348. 
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time, and through their frequency, passed into a custom.^ 
But lest this custom might be extended! farther, or be 
adopted also between parents and. children, the ancient 
statutes of Zeeland® expressly provided that it should 
be allowed only between husband and wife.' And not 
without reason has it been observed between husband 
and wife up to the present time ; since those who marry 
are mostly persons of equal condition, whom the law 
presumes to be equal also in substance. 

CCXVIII. This community takes place between the 
married couple as soon as the marriage has been cele- 
brated, except in the town of Schoonhoven and Vianen,^ 
and at Middelhwrg, where it is required that the parties 
should have previously retired to the nuptial bed.* It 
does not however obtain — lstly,in a marriage contracted 
by a minor, without the knowledge of the parents or 
relatives^" (and the laws last quoted^" seem to exclude 
both parties from the community) ; and 2ndly, in a 
marriage which has originated in the abduction of one 
of the parties, effected even with his or her consent, but 
without the knowledge of the parents, in contravention 
of the law of the 25th February, 1751." 

Sec. 9. 

CCXIX. Community of property between husband 
and wife takes place on a second marriage, although there 

' Neostad. de Pact. Antemwpt. obs. ix. in not. p. 33. 

« A. 1256, art. 82 and 1290, art. 93. 

' See the New Statutes, cap. ii. art. 20. . 

? Beolitsgel. Obs, part ii. obs. 32. 

s Costwm. van Middelh. rubr. xii. art. 1 ; where see Be Timmerman. 

>« TlaccMt of the 4 Oct. 1540, art. 17; Polit Ord. art. 13. 

" See stipm Thes. 71, 72. 
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may be children of the first bed ; as decided by the 
Court* and Supreme Court.* Nor is the custom under 
the Lex hoc eddetali, which had then been already 
adopted in HuUand, opposed to this rule : and the 
arguments urged by Bynhershoeh^ and Barek* do not 
prove it to be absurd or to require alteration. 

Sec. 10. 

CCXX. Neither direct nor hereditary feuds come 
into the community of property {Voe^ and others 
apparently dissenting without good reason) ; though 
the party, who has brought such property in marriage, 
ought to keep the other indemnified in respect of a 
hereditary feud. 

Voet has correctly laid d,own® that money realized by 
the sale of a feud becomes common property. 

CCXXI. It is agreed amongst all authors that 
property subject to a fideicommisswm, and even the 
Trebellianic portion (if the party burthened has not 
deducted it), do not become common.' 

Sec. 12. 

CCXXII. By virtue of this community of property, 
even debts contracted before the marriage beoome 
common between the husband and wife, as evident both 

• 20 Mar. 1612 & 8 Oct. 1614 : see Deds. van den Hove van Hol- 
land, n. 422. 

» 31 Jul. 1620. ibid. n. 155. 
' Q. J. Friv. 1. ii. c. 2 pr. 

* Aanmerk. over eenige onzer aloude gebruiken in de RecMs-o(§eninge, 
cap. 1. 

= Ad Pand. xxiii. tit 2. § 71. » Ibid § 79. 

' See Neostad. Dema. Cur, v. § 12 and deFaet. Anten. obs. 14. p. 46. 
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from the nature of community and from the express 
words of the statutes and customs hereon,* and con- 
firmed by the evidence of the Sehep&mn in 1677, 
recorded by Boel,'' wlio without sufficient reason dis- 
sents from an opinion entertained everywhere and by 
almost every one. 

Sec. 13. 

CCXXIII. Upon the dissolution of the marriage, 
the common property, together with the debts, are 
equally divided between the husband and wife, or their 
successors ; those children, however, who have received 
any thing out of the common estate, under title of 
dowry or otherwise, are obliged to bring the same into 
collation, not only in favour of a mother, but sometimes 
even of a step-mother.^" 

Seo. 15. 

CCS XIV. Although from the nature of the statu- 
tory community, each party is on the dissolution of the 
marriage liable to the extent of a half in respect of 
the debts contracted before the marriage, as enacted in 
some places, yet in Holland, since the year 1597, a 
contrary rule seems to have been followed, on the 
authority of the Supreme Court," and which the Court 
has also approved of since," and the Lawyers (includ- 
ing Qrotius) have adopted. They add, however, less 
correctly, that a married person who has paid the whole 

' See Bechtsgel. Obs. part. iii. obs. 37 ; Costwm. van Middelb. rubr. 
xii. art. 1. 

" Boel ad, Loen Deals, cas. 99. p. 640. 

" De Haas, Nieuwe Holland. Consult, caa. 28. 

" NeoBtad. de Pact. Atitenupi. obs. 12, 13. " Loen. Decis. cas. 93. 
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of a debt contracted by himself before the marriage, 
may reclaim a half share thereof from the heirs of the 
other party ; a doctrine wholly repugnant to the reason 
whereon this right is founded, and which Grotius seems 
to have purposely omitted here. 

Sec. 17. 

COXXV. The rule is different as regards debts con- 
tracted during the marriage j but not as regards debts 
which arise ex delicto} 

Sec. 18 & 19. 

CCXXyi. The right of abandoning the common 
estate by a solemn ceremony previous to the interment 
the husband is granted to the Widow by several 




herselKMpP^ontracted during the marriage, with the 
authoi!|ty of her husband, as decided by the Court on 
the 6th July, 1633,^ and much less those which arise 
in respect of a trade carried on by her. 

Chapter XII. — Sec. 1. 

CCXXVII. It stands to reason that the community 
of property between husband and wife may be excluded 
by antenuptial contract, not only expressly, but evea 
tacitly ;* and this is confirmed by an opinion given by 
Grotius, in de HoUandsche Consultatien.^ 

' See the Evidence of the Scliepenen of Amsterdam ; of which supra, 
Th. 222. 

' Bechtsgel. Obs. part ii. obs. 34 ; and Supplement, part iv. p. 240 ; 
and see Boel ad Loen. cas. 65. p. 434, sqq. 

= Loen. Beds. 65. * Dig. ii. 14. 2. [See infra, Th. 247.] 

' D. iii. St. 2, cons. 182 ; and see d. ii. cons. 198, and d. iv. cons. 
54, 362. 

^ 
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Sec. 3. 

CCXXVIII. Antenuptial contracts, in their widest 
signification, seem hardly capable of being otherwise 
defined than as agreements between future spouses or others 
concerned, regarding the laws or conditions hy which the 
marriage should he regulated. Whence it appears tbat 
they cannot properly be entered into where the spouses, 
even if minors, are unwilling, and tbat the consent of 
the relatives is not necessary to the contracts of majors ; 
and that relatives, and even strangers, who may be dis- 
posed to exercise any liberality towards them, are not 
prohibited from becoming parties thereto ; and lastly, 
that it is competent for the parties, in case of a diversity 
of statutes, to choose either specifically or generally 
one or other of the statutes whereby the marriage 
should be regulated. But contracts or stipulations 
which are contrary to any prohibitory law, or to morals, 
or to the nature of marriage, are not valid ; amongst 
which, however, should not be classed the stipulation that 
the husband may not change his domicile without the 
consent of the wile, though Yoet^ is of a different 
opinion.* 

Sec. 4. 

COXXIX. Antenuptial contracts may be legally 
entered into ah initio without writing ; but care should 
be taken that nothing be done in fraud of the duty im- 
posed on documents requiring the public stamp, or that 

' Voet ad Fand. v. i. § 101. [See Loen. Decie. cas. 54. — Tr.] 
[* As regards two antenuptial contracts of different dates, see 
Nederl. Advijsb. d. iv. cons. 240.— Tr.] 
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if such a fault has been committed, it be rectified ;* 
though De Haas in his notes on Van Leeuwen,^ and 
also the Jurists in de Bechtsgeleerde Ohservafien,^ vainly 
maintain the contrary. In order, however, to render these 
nuptial contracts, even when in writing, effectual as 
against creditors, they should be entered iuto either 
publicly or in the presence of a notary and witnesses, or 
of the relatives of both parties, or before respectable 
witnesses. 

CCXXX. If in an antenuptial contract reference is 
made to an inventory to be separately prepared of the 
goods brought in marriage, such inventory shall he valid 
if duly and formally made ; if not, the contract itself, as 
regards the property, shall not be vitiated, but the 
quantity or value of such property will have to be proved 
by other evidence.* 

Sec. 5. 

COXXXI. Where no dotal contract has been entered 
into before marriage, the statutory community of pro- 
perty comes into force ; and this cannot subsequently 
be excluded by any act inter vivos, unless a separation 
not only from bed and board, but also from property 
has taken place upon the decree of a judge.* 

Sec. 6. 

COXXXII. The doctrine in Thes. 219, as to the 
community of property subsisting in a second marriage 

' Flac. BoU. 30 Sept. 1744, and of 1794, art. 49. 

'^ Cens. Forens. part i. lib. i. c. 12. § 9. ' Part ii. obs. 35. 

* Soil. Consult, d. iii. cons. 164. 

» Neoatad. de Pact. Antenupt. obs. 7, 8 ; and not. (a) ibi. 
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notwithstanding tlie Lex hae edietaU, should also hold 
in respect of that kind of community which is expressly 
introduced by antenuptial contract, and which is to be 
taken in place of the statutory community, and not as a 
universal partnership ; as Bynhershoeh has correctly laid 
down and supported by decisions.* And henco in such 
a case, also, a married person will become liable for debts 
contracted before marriage,* although on this point, also, 
the Court was formerly of a different opinion.' 

Sec. 8. 

CCXXXIII. In establishing this kind of disposition, 
which by the Law of Holland may be done by ante- 
nuptial contract, two rules are to be observed : 1. That 
the will of the parties contracting (whether it be the 
future spouses, or those who promise or stipulate any- 
thing in such contracts), should be left entirely free ; 
and 2. That the right of disposing of the property, as 
well inter vivos as causa mortis, should also be left free, 
and independent of the consent of relatives. 

The subjects of a dotal contract are chiefly three : 
1. The property of the parties marrying ; 2. The pro- 
perty of the children ; and 3. The property of some 
third party. 

CCXXXrV. First : As regards the property of the 
spouses themselves, the more usual stipulations, and 
indeed those inter vivos, are the following : 

1. That the property of the parties, either wholly (in 
which case there will be a universal community of 
fruits or profits) or in part (the fruits of the residue 

' Q. Jur. Priv. 1. ii. c. 2. 

' pih. 222.] 

' Neostad. Decis. Out. 5 ; and de Fact. Antenupt. obs. 14. 

G 
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being reserved to the party stipulating), shall contribute 
towards sustaining the burthens of the marriage, which 
by our law attach no less to the wife than to the 
husband.^ 

2. That the property of the parties shall be in common, 
either absolutely and immediately, or under condition ; 
which condition whilst it is in force, acts retrospectively. 
This stipulation has this peculiarity, namely, that it 
may be extended to immovable property situated at a 
place where the statutory community is not known, but 
not at a place where it is prohibited.^ In other respects 
it is similar to the statutory community. 

3. That the property of the parties shall not be in 
common.* 

4. That one party may acquire from another.* 
CCXXXV. The succession to the property of both or 

either of the parties may also be defined by antenuptial 
contract (as established by the testimony on two occa- 
sions of a great number of witnesses,^ and admitted in 
the Political Ordinance*) ; in which case the succession 
will be conventional, and cannot be revoked at the 
will of one party, and is to be preferred not only to the 
legitimate, but also to testamentary succession ;' though 
at the same time a testamentary disposition, revocable 
at the will of the disposing party, may also be made in 
an antenuptial contract* 

' See an instance in '( Nederl. Adv. Boek, d. i. caa. 169, sqq. 

' See Thes. 43. = Of which under sec. 9. 

* Of this stipulation, see under sec. 9, 10, 16. 

' 22 Sept., 1574 and 7 May, 1592, in Bort, post Tract. NotdbeU 
Poincten van Leenen, p. 362. 

= Art. 29. ' Bechtsgel. Obs. part ii. obs. 36. 

' Costam. van Bhynland, art. 92 ; Eoseboom, Costum. van Armsterdam, 
ap. 42. ait. 7. 
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CCXXXVL The first species of these successory 
contracts or stipulations, which provides that the one 
party should succeed to the whole estate of the other 
first-dying, is neither cancelled by the birth of children 
nor admits of the qv^rda inoffieiosi testamenti, but from 
the reason of law it cannot deprive the children born of 
such marriage of the legitimate portion, which should 
be paid to them. 

COXXXVII. The second species allots to the survi- 
vor a filial or child's portion ; which, if there be children 
of a former marriage, is to be determined strictly accord- 
ing to the rule of the law hoc edietali f and if there be 
no such children, it should be liberally construed, accord- 
ing to the intention of the contracting parties, as a virile 
share in the property left by the first-dying spouse. 

CCXXXVIII. If a filial portion has been left to the 
surviving spouse under the condition " if children be 
born," then, failing such condition, the share is clearly 
not due on this casus omissus ; ^° but if it has been left 
absolutely, and if no children be born, then, from the 
reason of law, it includes the entire inheritance, and not 
a half, as Van Leeuwen,^^ Voet,^'^ and others have without 
sufficient reason maintained, 

CCXXXIX. The third species admits strangers, 
either certain or uncertain, to succeed to the property 
of the parties. In the former case, such a disposition, 
if made without a regular contract entered into with 
them, is like a testament, revocable ;^' but if promised 

• See Voet ad Pand. xxiii. 2. § 120, 125, sqq. 

" Dig. xxiv. 3. 22. 

" Cknt. Forens. part. i. lib. i. cap. 12. § 15. 

" Ad Pand. xxui. 2. § 129. 

" Boseboom, Costum. van Amsterd. cap. xlii. art 9. 

G 2 
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to them, they joining iu the stipulation, it cannot be 
revoked ;^ contrary to the rule which obtains in respect 
of the other kind of successory contracts.^ 

CCXL. In the latter ease, or where it has bepn 
declared that the property should revert to the side 
from whence it came, a new succession ah intestato 
would seem to be introduced, which if not confirmed by 
the mutual promises of the spouses, will not prevent a 
contrary disposition by testament,^ nor affect a prior 
disposition in favour of relatives ; and in this sense I 
approve of the doctrine of Voet} If such prior dispo- 
sition has been made in favour of a stranger, it seems 
to be a question of will. 

CCXLI. Secondly : In antenuptial contracts, dispo- 
sition may be made concerning the succession to the 
property of the children ; as — 

1. By electing a particular rule of legitimate succes- 
sion which obtains at any place by statute.^ 

2. By admitting to the succession of the first-dying 
children the remaining survivors ; and to the succession 
of the last survivor the relatives of that side from 
whence the property came. Such a disposition neither 
prevents the spouses from making a different disposition 
by testament, nor burthens the children themselves 
with a fidei-eommisswm ; but it excludes the parent who 
has so contracted, from the succession, and even the 
legitimate succession.* 

' Schiassert, Praetic. 06s. 270 ; Voet ad Pand. xxiii. 4. 64. 

^ Cod. ii, 3. ult. See Coien, Consil. xiii. a. 12 ; Voet ad Pand. ii. 
14. § 16. 

^ Roseboom, d. 1, art. 7; Neostad. Decw. Supr. Cur. 78, vers, "hand 
secus, &c.;" Coren, Observ. Ber. Jud. xx. n. 22. 

■• Ad Pnnd. xxiii. 4. 65. = Of which see Infra, on B. ii oh. 29. 

* Holl. Cons. d. iv. cons. 4 ; Neostad. de Pact. Antenupt. obs. 3. 
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CCXLII. The bond of fidid-commissvmi, however, 
may unquestioaably be annexed even by the antenup- 
tial contract to such a disposition ;'' but in such a case 
the children so burthened may legally deduct their 
legitimate and Trebellianic portions, and the parent will 
also be entitled to succeed thereto.* 

CCXLIII. 3. By admitting a particular third per- 
son, to the succession to the property of the last sur- 
viving child. And if such third person has not, by 
stipulation in the dotal contract, acquired a right to 
such succession, a contrary disposition may be made in 
favour of the children.* If, however, he has acquired 
this right, they cannot exclude him by testament, but 
are not prohibited from alienating the property inter 
vivos. 

CCXLIV. Thirdly : Antenuptial contracts may be 
made respecting the property of any third consenting 
party. Of this kind are : 

1. The contract of the parent, who gives the dowry ; 
and which is unquestionably effectual. Such a dowry 
however, if it be immoderate, leaves room for a querela 
inoffioiosx dotis}" 

CCXLV. 2. The contract of a stranger, who by 
the antenuptial contract promises a dowry either abso- 
lutely or after his death. And such a contract is, from 
the reason of the law, irrevocable." 

3. A condition or modus may be annexed to either of 
these promises of dowry, to the effect that such dowry 
should be restored, upon the dissolution of the marriage, 

' Voet ad. Pand. xxxvi. 1, § 9. 

" Voet (ad Pand. v. 2. 40 in f.) dissentiente. 

" Voet ad Pand. xxiii. 4, 66. 

" Schrasaert, Obs. Practic. 255. " Holl. Cons. d. iii. cons. 27. 
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either to the donor or to any other person, or should 
revert to the side from whence it came. The former of 
these conditions does not exclude the donor himself 
from reclaiming the dowry, eyen if there be children 
of such marriage.^ The latter condition, if made even 
geneially in favour of the relatives of the side whence 
the property came, seems nevertheless to exempt the 
dowry, where there are no children, from testamentary 
di.-iposition by the spouses ; though many authors think 
otherwise.^ 

CCXLVI. 4. To this class may be referred those 
contracts, whereby, in order to encourage a marriage^ a 
disposition is made concerning the future succession to 
the property of a third consenting party; of which 
there are various kinds ; such as that one or both of the 
spouses may succeed wholly or in part to the person 
promising ; or that the spouse may succeed in equal 
shares with the children, to a parent so promising ; or 
that in consideration of a handsome dowry, he will 
renounce the inheritance of the parent ; or that the 
parent will renounce his legitimate share in favour of 
the bride, whom the espousing son should institute as 
heir. Such stipulations may legally be entered|into in 
an antenuptial contract, and cannot be revoked at the 
will of one party alone, as appears from the reason of 
law, and the unanimous opinion of many authors. 

Sec. 9. 

CCXLVII. By an antenuptial contract, community 
either in all or in some of the property may be ex- 

' Byntersh. Q. 3. Friv. 1. ii. o. 16, § 7. 

' As Coren, Consil. ix. n. 44, & Voet. adPand. xxiii. 4, § 61. in mcd- 
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eluded ; and this either expressly or even tacitly, as if 
it be agreed that the property of the parties should 
return to the side frora which it came ; or if the wife 
has stipulated that she should have her own property 
reserved to her : and to such a stipulation a reservation 
of the right of dowry and of legal mortgage may not 
only be expressly annexed, but is believed to be even 
tacitly understood.^ 

COXLVIII. Besides the benefit of succession spoken 
of in the 236 and following Theses, the spouses may 
also in these antenuptial articles stipulate for them- 
selves benefits of a different kind, as that one of them 
may have a particular thing solely for him or herself, 
or a particular sum, or an annual amount, or a portion 
of the dowry, even of one which has been promised to 
be paid after the death of the parent, for this should be 
paid to the widow or widower of the spouse who may 
have died before the parent.* 

But a stipulation that the spouses may assist each 
other at pleasure does not confer on them any right 
more than they have by the common law.^ 

CCXLIX. The stipulation that the wife should have 
a share in the profits, but should not be liable in the 
losses, although disapproved of by Orotius and Neostadt. 
is neither repugnant to the reason of law,® nor to the 
favour shown to dotal contracts ; nor does it even injure 
the creditors, since there can be no profit, unless the 
loss has been previously deducted.' 

' Voet ad Pand. xxiii. 4. § 52 ; Nederl. Adv. d. iii. cons. 75, 76, & 
arg. Placaat of 4 Oct. 1540, ait. 6 in fin. [See Th. 263]. 
° Voet ibid. § 23. 

' Sohraseert, ConsiM Ss Adv. d. ii. cons. 63. 
6 Inst. iii. 25 § 2 in med. [See Thes. 699.] ' Dig. xvii. 2. 3Q. 
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Sec. 10. 

CCL. A stipulation giving the wife the election, 
upon the dissolution of the marriage, either to take a 
share in the profits, or to have her own property to 
herself, is not only clearly allowed by the Law of Hol- 
land, but also has nothing unjust or inequitable in itj 
and herein I agree with Grotius ;' though BynkershoeV 
is of a different opinion. Such right of election accrues 
not only to the wife, but to her heirs also, whether this 
has been expressly stipulated or not ; and may, evea 
during the subsistence of the marriage, be exercised 
by the wife, if the husband should happen to be reduced 
to poverty.^ 

Sec. 11. 

CCLT. Athough it is a correct rule that things 
omitted in an antenuptial contract should be taken to 
have been left to the disposition of the common law, 
yet there is nothing to prevent any doubts herein being 
determined by the customary rules of interpretation.* 

GCLII. The community of profit and loss, winch 
remains upon the exclusion of community of property, 
does not include an inheritance devolving either ah 
intesiato or by testament, whether from a parent or re- 
lative, or from a stranger' (and the applicntion of the 
rule of the Digest hereon is not impeded, but rather 
confirmed by the reason of our law) ; excepting where it 
has been expressly stipulated that all kinds of profits 

• Holl. Consult, d. iii. st. 2. cons. 303. ' Q. J. I'riv. 1. ii. o. 1. . 

' De Haas, Nieuwe Roll. Cons. eas. 38. 

' Sohrassert, 06s. Pract. 247, 262; Voet ad Fmd. xxiii. 4. § 7, 71. 
-» Dig. xvii. 2, 9, 10, 11. 
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should be in common. And if we understand the 
doctrine laid down by Orotius in B. iii. ch. 21, § 10, 
in this sense, it will be found not repugnant to the 
present passage. 

COLIII. Under community of profits are also in- 
cluded life annuities and the profits derived from ships f 
also the benefits of a usufruct,' but not sucb things as 
do not consist in fruits, such as lofty trees. 

OGLIV. Under the head of profits are likewise in- 
cluded those things which haye been purchased with 
money belonging either to the parties in common or ex- 
clusively to either the husband or the wife, even if there 
exist no community of profits between them ; but in 
such manner, that the party to whom the money be- 
longed becomes a creditor for the amount so spent.* It 
is otherwise, 1. If a thing purchased before the mar- 
riage has been delivered since the marriage ; and 2. If 
some other arrangement has been made, i.e., if the thing 
has been assigned at the instance of the husband to 
himself or to the vfife ; and this rule should hold espe- 
cially in respect of apparel purchased for the use of 
either of the parties, contrary to the doctrine of Voet.^ 

CCLV. Where the community of property and of 
debts contracted before marriage has been excluded, 
though the community of profit and loss remains, the 
property of the wife cannot, during marriage, be taken 
in execution for such a debt, by the creditors of the 
husband.^" 

• Voet ad Pand. vii. 1 § 25 ; Coren. 06s. 7. ' Dig. xxiii. 3, 7, § 2. 

' Schrassert, Fract. Obs. 68 ; Voet ad Fand. vii. 1, § 22, 24, and 
xxiii. 4, § 32, med. 

» Ad Fand. xxiii. 4. §34. 

'» Voet (fld Pand. xxiii-4. § 50, vers, uti et in qwmtmn, &o.) dissen- 
tiente. 
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Sec. 14. 

CCLVI. No action can, from the reason of our laws, 
be maintained by either party, during the marriage, to 
compel a collation of any particular property which 
they had before the marriage promised each other in 
respect of the marriage ; but it is clear that the husband 
may maintain an action against the father of the wife, 
who has promised a dowry ; and this is the meaning of 
the maxim : Met een Bnddegom mag men loven, maar 
met een Bruid moet men geven — Love the Bridegroom, 
but give to the Eride. After the dissolution of the 
marriage, however, the married parties ought certainly 
to indemnify each other. 

• Sec. 15. 

OOLVII. Where the community of property only, 
and not of profit and loss, has been excluded, an acci- 
dental or casual loss occurring to the property of either 
of the parties is not common to both, but attaches to 
the owner of such property ; as rightly held by many 
authors since the time of Grotivs} The same rule 
applies to necessary expenses of an extraordinary 
nature.^ Useful and luxurious expenses should be 
refunded to the extent to which the thing has been 
thereby improved.^ 

Sec. 16. 

CCLVIII. The Morgen-gave, or Morning-gift, wont 
to be given on the day after the marriage as the reward 

' Coren, Consil. 18 ; Voet ad Fand. xxiii. 4. § 49. 

^ Voot ad Fand. xxv. 1 § 2. = Voet, ib. § 3, 4. 
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of chastity, although it ought from its nature to accrue 
to the wife immediately, is according to our customs 
acquired only after the marriage has been dissolved and 
the creditors discharged.* 

CCLIX. The Douarie, or Marriage-gift, promised as 
a provision for widowhood, is correctly defined by Byn- 
kershoeh^ as a gift made hy the jirst-dymg spouse, and to 
he paid on the day of his or her death to the mji/rvivor. 
It is less correctly held by the same learned author as a 
debt ; since, according to the intention of the Law of 
Holland, it is simply a bounty or liberal gift, which is 
not to be deducted till after the legitimate shares of the 
children have been satisfied, but is to be reckoned in 
the estate, and, therefore, if immoderate, diminished in 
the same manner as an inofScious donation.* 

CCLX. It is not lawful, therefore, so to charge a mar- 
riage gift upon property which after the death of one 
spouse shall be in common between the survivor and 
the heirs of the deceased, and the enjoyment or aliena- 
tion whereof has been permitted to such suivivor, as 
that it should be deducted from the common estate 
before a division takes place. And this I consider 
unlawful even where the power of making a donation 
has been expressly allowed ; since this should, as it 
seems, be understood of a moderate gift, which is to 
take effect inter vivos. 

COLXL A marriage-gift promised by antenuptial 
contract is not presumed to have been satisfied by a 
legacy, even of an equal or larger amount left by testa- 

* Arg. Placaat of the 4 Oct. 1540, art. 6 ; and see decision of the 
Supreme Court, 27 July, 1612, in Neoetad. de Pact. Antenupt. obs. 
10, n. (b.) 

' Q. Jur. Priv. 1. ii. cap. 7. " Cod. iii. 29. 5. 
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ment, unless the gift has at the same time been expressljr' 
revoked ; on which point there is a decision of the 
Supreme Court of Holland in Bodenburg's treatise De 
Jure Conjugum} Nor is it cancelled even by the 
institution of the spouse as heir, if he or she has been 
requested to restore the property of the first-dying to 
his relatives. It would be otherwise, if after the death 
of the survivor, the common estate is to be divided 
between the relatives of both spouses. 



Sec. 17. 

CCLXII. The profits which have been promised to 
a wife by antenuptial contract cannot be deducted out 
of the property of the husband, whether a merchant or 
otherwise, until after the creditors have been satisfied, 
whether there has been community of profit and loss 
between the parties, or not.^ 

COLXIII. The right of dowry and legal mortgage, 
which, upon exclusion of all community of property 
and of profit and loss, the wife has stipulated for herself, 
either expressly or tacitly (as by desiring that she 
should have her own property reserved to her), since 
it has been expressly adopted from the Roman Law,^ 
gives her a preferent right not only as against subse- 
quent mortgage-creditors of the husband (as generally 
laid down by commentators,* but also against those 
who are prior in time!, as frequently decided by the 
Courts,** and also by the States of Holland in the cele- 

> Tit. ii. cap. 4. § 6. 

2 Placaat i Oct. 1440, art. 6. Bechtsgel. Obs. part iii. obs. 38. 

' Flac, ib. art. 6 in* fin. * Voet ad Fand. xxiii. 4. § 52. 

' Nederl. Adv. d. ii. cons. 90 ; Van Leeuwen, Comm. b. iv. ch. 13, § 14. 
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brated rescript of the 15th of May, 1754,® in a case of 
the Treasury, upon a representation of the delegates 
of the States, of the 14th May, 1754. 

CCLXIV. Whatever the spouses have promised to 
each other by antenuptial contract, they cannot revoke 
even by mutual consent by an act mto^jjvos. so far as 
such revocation might contain a donation, which is pro- 
hibited betvpeen husband and wife ;' and even where 
such a revocation is quite consistent with law, restitutio 
in integrum may be obtained against it.' It has clearly, 
however, been received in practice that a wife may 
renounce the stipulation respecting dowry and legal 
mortgage in favour of the creditors of the husband. 

CCLXV. A mutual promise made by antenuptial 
contract may be revoked by last will ; but either of the 
parties may by a subsequent testamentary disposition, 
even without the knowledge of the other, revert to the 
stipulations in the antenuptial contract. This is like- 
wise permitted, after the death of one of the parties, 
to the survivor; provided he or she has not in the 
meanwhile accepted any benefit under the will of the 
predeceased spouse.* 



Chapter XIII. — Sec. 1. 

CCLXVI. On the death of either of the spouses, 
the community of property may be continued between 
the survivor and the heirs of the deceased, either i^iso 

« See Groot Flac. Soek, A. viii. p. 613. 
' Neostad. de Pact. Antenupt. oba. 4. 

' Decis. of the Court, 31 Jul. 1609; Beds. & Besol, van den Hove 
van Holl. n. 199- [See also 't Vervolg op de Boll. Cons. 39, 130.— Tr.j 
' D. Decid. And see'Yoet ad Pand, xxiii. 4. § 62. 
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jure (and this either for the benefit of,^ or as a penalty 
against'' the survivor), or at the desire of the parties 
concerned, declared either by testament or by agrees 
ment. So also there is nothing to prevent the com- 
munity of profit and loss being continued.^ 

CCLXVil. Community may also be continued or 
introduced by the mutual testament of the spouses (who 
have instituted each other heir), as regards the property 
which is to be divided after the death of the survivor 
amongst the heirs of both the spouses :* and under such 
community (unless otherwise provided for), donations, 
legacies, and inheritances subsequently devolving on 
the survivor should also be reckoned.* 

Sec. 2. 

CCLXVIII. The old rule by which community of 
property was continued for the benefit of the surviving 
parent, between such surviving parent and the minor 
children,* has been abolished by a subsequent law in 
Zeeland,' and in Holland by most of the pupillary 
laws, which direct an inventory and assignment of the 
property to be made.^ There is also a decision of the 
Supreme Court on this subject in the Bechtsgeleerde 
Ohservodien? 

CCLXIX. A continuation of the community may, 
however, in various places be permitted by the testa- 

' See sec. 1. ' Sec. 3. ' Voet ad Pand. xxiv.S. § 29. 

* Voet ad Pand. xxxvi. 1. § 56. 

> Bynkersh. Q. J. Priv. lib. iii. cap. 10. 

° Bechtsgel. Obs. part iii. obe. 39. 

' Eeur. van Zeeland. cap. ii. art. 20, 27, 28 ; Costum. van Middelb. 
rnbr. xiv. van Success, art. 2. 

' Thea. 135, se(i. ; and Thes. 142, seq. » Part iii. obs. 40. p. 117. 
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ment of the first-dying parent, and with the consent of 
the Orphan Chamber?^ It may also, it seems, be done 
by contract, whether by an antenuptial contract between 
the parents themselves (as evident from the reason of 
the law), or by that kind of contract which is entered 
into with the consent of the relatives and guardians, 
and with the approval of the Orphan Chamber." In j 
this continued community, however, donations, lega- 
cies, and inheritances subsequently devolving on the 
children will not be included.^* 



Sec. 3. x> 

CCLXX. Almost all the commentators^^ misunder- 
stand Grotius, as referring in this section to the con- 
tinuation, at the survivor's pleasure, of the community 
of property between himself and the minor children j 
whereas he rather means that such continuation has 
been imposed as a penalty on a parent who fails to 
make an inventory or to assign the property ; in order 
that by the community thus improperly continued the 
children might indeed participate in the profits, but not 
be liable for the losses, which may afterwards arise.^* y 

CCLXXL This penalty has not, however, been 
adopted everywhere in Holland and Zeeland ;" nor, 

" Thea. 14*. " Ibid. 

" See the laws cited in TheB. 140 ; and Weeekewr. van Alkmaar, &c. 
tit. iv. art. 4. 

" Groeneweg. not. 3. and Voet. § 28 & sqq. ad Fand. xxiv. 3 ; 
Bechtigel. Obs. part iii. obs. 40. 

" See the Laws cited in Tli. 142 in f. & Weeshmr. van Vlissing. ait. 17. 

" See Weeslceur. van Rhynl. art. 26 27 ; Botterd. art. 14, 15, 16 ; 
Oorinch. art. 33; Grootebr. art. 6; Enkhuis. tit. ii.; Middelb. art. 22, 
24, 26, 27, 29, 66, eqq., 75, sqq. and Amph art. 8. 
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indeed, is Grotius correct in inferring a general law of 
Holland from several conflicting statutes.* 

CCLXXII. The remarks of Voet^ on tie effect of 
this continued community of property as a penalty on 
the surviving parent are wholly foreign to the present 
subject and to the object of the above statutes : since 
a particular law introduced for the punishment of any 
individual cannot by any means be taken to constitute 
the general law of the land.' 

CCLXXIII, His remarks* on the community (pro- 
perly so called) continued by the will of the testator, or 
of those who have the right so to do, are more useful, 
and are equally applicable to the much-controverted 
question concerning the shares which, upon the survivor 
contracting a second marriage, and a fresh statutory 
community taking place between him and the second 
spouse, such survivor or hinuhus, the heirs of the pre- 
deceased spouse, and the second spouse are respectively 
entitled to out of such common estate. 

CCLXXIV. And in order to explain and determine 
this question, on principles of law, we should look to 
the rule of the Digest, Soeius mei socii, socius mens non 
est — the partner of my partner is not my partner.' 
W hence it follows — 1 . That here there are two societies 
or partnerships, one between the twice-married spouse 
and the heirs of the pre-deceased spouse ; the other be- 
tween him and the second spouse : 2. That the second 
gpouse is not a partner with the heirs of the predeceased 
spouse, nor conversely they with him : 3. That the 

' Of which see BecMsgel. Obs. part iii. obs. 40. 

' Ad Fand. xxiv. 3. § 31, 32. 

^ In3t. iii. 26. arg. § 4. * Ad Fand. ib. & § 33, 

' Dig. xvii. 2. 20, 21, and 23. §. 1. 
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twice-married spouse on the other hand, is partner 
with both parties, i.e., both the second spouse and the 
heirs of the predeceased spouse: 4. That the heirs 
of the predeceased spouse do not share in profit or 
loss with the second spouse, nor conversely the latter 
with them : 5. That, on the other hand, the twice- 
married spouse will share with each party, i.e., take in 
common with th©m the profits as well as the losses, to 
be afterwards divided between himself and his other 
partner: 6. In order to determine what has been 
brought in collation into each society or partnership, 
regard should be had to the time when the second 
partnership was contracted; or, the shares of each 
partnership should be settled or allotted with reference 
to the time of the second marriage ; aud 7. From this 
allotment of shares is to be determined, at the termina- 
tion of each partnership, what gain or loss has accrued 
to each, and in what manner such gain or loss is to be 
shared or divided. 

CCLXXV. Prom what has been said, it follows — 1, 
That it is not necessary, as maintained by Van Wezd and 
Voet,^ to leave the whole matter to the uncertain deci- 
sion of a judge (nor does the rule in Dig. xxxiii. 1. 13, 
§ 1, furnish any argument in favour hereof, since this 
rule relates to a question not of law, but of fact). 2. 
That in dividing the common estate of the three partners 
at the termination of each partnership, the shares of the 
new partner and of the others will not per se, or from 
the nature of the thing, be equal, such as a third each ; 
but will be equal or otherwise, according to the amount 
which the new partner had brought in, or the profit or 

' Van Wezel, de Connvb. Bonor. Societ. tr. ii. cap. 4, § 76. sqq. 
Voet ad Pand. xxiv. 3. 3 32. 

H 
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loss which has since accrued to each partnership. For 
example, suppose a twice-married spouse had, at the 
time of the second marriage, 600 florins in the common 
estate of himself and the heirs of the predeceased 
spouse, and the second spouse had 200 florins; the 
common estate of the twice-married spouse and the 
second spouse will then amount to 500 florins. Sup- 
pose no profit or loss to have since accrued to either 
partnership: then, at the time of the termination of 
both the partnerships, the second spouse will have 250 
florins, the twice-married spouse 275 florins, and the 
heirs of the predeceased spouse 275 florins. Suppose, 
however, that an inheritance of 1,000 florins has de- 
volved on the twice-married spouse, he will then bring 
500 florins into his new partnership with the second 
spouse, who will then have for her haK share of this gain 
or profit 250 florins, and the remaining 750 florins will 
be equally divided between the twice-married spouse 
and the heirs of the predeceased spouse. Lastly, sup- 
pose the twice-married spouse, in common with the heirs 
of the predeceased spouse, possessed 400 florins, and 
that the second spouse has brought to the twice-married 
spouse 200 florins, and that no profit or loss has since 
accrued to either partnership, — then, in like manner, 
the new common estate of the twice-married spouse and 
the second spouse will be 400 florins; whereof the 
second spouse shall have for herself 200 florins, and 
of the remaining 400, the twice-married spouse shall 
have 200 florins, and the heirs of the predeceased spouse 
200 florins. 

CCLXXVI. Provided, however, that if the shares 
of each society at the time the second marriage was 
contracted cannot be determined or settled either from 
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books of accounts or from other credible instruments or 
Touchers, or even if nothing appears in respect of the 
profit or loss which may have since accrued, recourse 
should be had, according to the rule in the Digest,^ to 
the decision of a judge. And such judge will, in the 
former case, after taking into consideration the condition 
of each spouse, i.e., the predeceased, the twice-married, 
and the second spouse, define and determine, according 
to presumption of law, the share or estate of each of 
the parties to be either equal or otherwise ; or, even in 
the latter case, taking it for granted upon presumption 
of law that no change of status has taken place, will 
pronounce the common estate of all the parties to have 
remained in the same state since the time of entering 
into the second marriage. 



Chapter XV. — Sec. 2. 

CCLXXVII. Although the testarmntifactio, or the 
right of making a will, is more extensive in Holland 
and Zeeland, than it was under the Boman Law, for 
it is allowed both to filliifamilim and to foreigners, and 
(since the entire abolition in Holland^ and Zeeland^ of 
the confiscation of property) even to persons con- 
demned to death ; yet for the sake of public conveni- 
ence, a law has been passed in Holland* (and adopted 
in Zeeland® and other places), which though very 
obscure, has yet been incorrectly understood by some 
authors as referring to the testamentifactio^ active as 

' Lib. xxxiii. tit. 1. 1. 13. § 1. 

" Beiol. Hoi, & W. Vriesl. 1 May, 1732 [whicli see in Lybreoht's 
Beden, Vertoog, d. ii. Sylagen, p. 450. — Tr.] 
» Ord. Zeeland, 16 Dec. 1735. 

* Plac. BoU. 4 May, 1655. ' Ord. Zeeland, 12 Nov. 1655. 

H 2 
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well as passive, of Catholics ;^ but which Bynkershoek' 
and the Court of Brahanf have more correctly ex- 
plained as referring only to the passive testamentifactio ;* 
with the exception of one clause of it, which relates to 
the active testamentifactio, and which is commented 
upon by Bynhershoeh in Chap. IL, and is the subject 
of our present consideration. 

CCLXXVIII. It is provided by this clause, 1. That 
Catholic parents shall not under any title leave more to 
their Catholic children than to their Protestant children 
who are not otherwise undeserving ; 2, That those chil- 
dren who belong to the Catholic Church shall not in 
any manner dispose of by testament the property of the 
parents so left to them ; 3. That Catholics, whether 
priests or laymen, shall not through religious hatred 
leave anything to another Catholic, to the prejudice of 
their legitimate Protestant heirs. This part of the law, 
which is referable to Art. 21 of the Peace of Ghent, has 
been explained in a Resolution of the States of the 8th 
August, 1664, as including dispositions made through 
religious hatred to the prejudice of other legitimate 
heirs besides brothers.^ 

CCLXXIX. But although according to the real in- 
tention of this law, it does not take away, but only 
restricts, the testamentifactio of priests,® yet it seems to 
have been construed by the States' as only rendering 
it necessary that they should obtain a special privilege 
to dispose by testament, and should execute the testa- 

' See de Nieuwe Nederl. Jaarb. van 1770, p. 940, sqq. 

' Q. Jur. Priv: 1. iii. e. 1 & 2. ^ Jaarb. d. I. p. 973, sqq. 

* Of whicli see under chapter xvi. § 3. — [Th. 284.] 

' Lybrechts, Beden. Vertoog over 't Kotar. Ampt. d. ii. Byl. p. 456. 

« Bynkersh. d. 1. p. 365, in tin. and sq. ' Besol. 13 May, 1734. 
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ment in the presence of two commissioners of the 
Court. But this has been altered by the Law of 
Holland of the 9th October, 1795, saving, however, the 
first, and as it would appear the third, but not the 
second, part of the Law of 1655. 

CCLXXX. Those who are maintained in asylums 
for orphans or aged people, &c., cannot leave the pro- 
perty which they have brought with them to any other 
by will, not even property afterwards acquired by 
inheritance or bequest or donation, unless they have 
redeemed this right by a compromise. This privilege 
has been specially conceded to several institutions of 
this kind,* and is recognized by an interpretation of 
the States, of the 17th December, 1766.' 

Sec. 5. 

CCLXXXI. The will of a prodigal, which is just 
and equitable under the 39th Novel of Leo, is supposed 
to be valid in Holland also, as held by the Court on 
the 22nd November, 1616."* 

Sec. 7. 

COLXXXIL It may be inferred from a decision of 
the Court of the 27th November, 1543" (wherein, as in 
similar other decisions, a departure seems to have been 
made from a contrary custom, in favour of the equity 

'See Nederl. Jaarb. 1750, p. 515, sq. in not. 

' Nieuwe Nederl. Jaarb. 1766, p. 1217, sqq. ; Oroot Flaa. BoeJc, d. 
ix. p. 217. 

'» Decis. and Besol. van den Hove van Boll. n. 116. 

* [20 (?) November, 1616. See Lybreohts, Bed. Vert, d. i. u. 19. 
p. 231.— Tr.] 

" Decis. en Besol. n. 353. 
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of Civil Law), that spurious or illegitimate children 
may by the Law of Holland make a will, though they 
may not have obtained a special privilege to do so. At 
Flushing, at least, this is a matter of positive law.* 

Sec. 9. 

CCLXXXIII. A surviving spouse who has made a 
will jointly with a predeceased spouse as regards their 
common property, and has been appointed heir to such 
predeceased spouse, cannot make a different disposition 
in respect of that portion of the common property 
which ought to revert to the substitutes of the prede- 
ceased ; but as regards that portion which would 
devolve on his own heirs he may legally make a dis- 
position;* unless both the spouses have by common 
consent made a disposition of the common estate or of 
the share of the survivor.^ 

Chaptee XVI.— SEa 3. 

CCLXXXIV. The prohibition in the Placaat of 
1665* against instituting Catholic priests and pious 
foundations as heirs does not include paupers, or 
orphan asylums established in the country.* 

Sec. 4. 
CCLXXXV. The Placaat of the 4th of October, 

" Costwm. van Vlissing, cap. xx. art. I. 

' Eoseboom, Costnm. van Amsterd. cap. xlii. art. 22, 23; and Boel 
ad Loen, Decis. 187. 

2 Voet ad Pand. xxiii. 4, § 63 ; and xxviii. 3. § 11. 

* [See Thes. 278.] 

" Bynbersh. Q. Jur. Ft. 1. iii. c. 1. ; Groot Plac. Boek. d- vi. p. 355 
sqq. 
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1540,° which has been recognised by various pupillary- 
laws passed by the States of Hollandj^ prohibits any, 
even honorary, guardians being instituted as heirs by a 
ward who may be competent to make a will, unless the 
institution be made after the guardianship has termi- 
nated in respect of the guardians themselves, and the 
accounts have been rendered : or unless the guardians 
be the parents or such of the collateral relatives of the 
ward as would succeed to him as legitimate heirs ; 
but even in the latter, case, such collateral relatives 
cannot be instituted to a larger amount than they 
would be entitled to as successors ah iniestato. The 
children of a guardian (but not his wife, provided 
the institution be not made in fraud of the law*), 
as also the concubines of wards, are likewise pro- 
hibited.^ 

CCLXXXVI. Although the Placaat has confined 
this prohibition against liberality to immovable pro- 
perty only, and various pupillary laws have simply 
prohibited only the institution of heirs, and therefore 
the acquisition under that title of movables also ; yet 
the reason of these laws, and the altered circumstances 
in respect of pupillary estates, which now consist 
almost entirely of public securities, render it necessary 
that legacies of such movables also should be held as 
coming within the prohibition.t 

5 Alt. 12. 

« As that of the Town of Briel, art. 78, 79. 

* [H. de Groot, in Holl. Consult, d. iii. cods. 188, § 2.— Tr.] 

' Bynkersh. Q. Jur. Priv. 1. iii. o. 3. 

t [See Van Leenw. Comm. b. iii. c. 3. § 12 ; and Sohorer's note on 
tilts section of Grotiua. K contra. See Moll. Consult, d. iii. cons. 
188; Groeneweg de leg. dbrog. ad Cod. v. 38. 7; Voet ad Pand. xxviii. 
5. 9.— Tr.] 
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Sec. 6. 

CCLXXXVII. By the general Law of Holland, 
natural children, where there are legitimate children, 
can be instituted heirs by the father, only to the extent 
of a twelfth part.' At Leyden, howeTer, they may 
legally be instituted to the extent of a fourth part ;' 
and, if there be no legitimate children, to the whole 
estate, reserving a legitimate share to the parents.* 

Sec. 7. 

CCLXXXVIII. Under the law hoc edictaU (1. 6.), 
of the Code v. 9 (by which a second spouse is prohi- 
bited from taking a larger share than a child to whom 
the least share has been left), if an only son has been 
unjustly disinherited and the second spouse instituted 
sole heir by a testament, which is protected by the 
codicillary clause, such son would seem, from the 
favourable construction now put upon this clause, to 
be entitled to no more than a half of the property. If 
one of several children be disinherited, and the others 
instituted joint heirs with the second spouse, he will 
be entitled to his legitimate arid Trebellianic portions, 
but must leave the remainder to the instituted heirs, 
the rule of the Code as regards the second spouse being, 
however, always observed.* 

Chapteb XVII.— Sec. 2. 

CCLXXXIX. The law as to testaments and codicils 

' See the decisions of 1684 and 1685, in de Bechtsgel. Ohs. part i, 
obs. 36. 

' Ord. Leyd. avt. 150. '= Nov. Ixxxix. c. 12. § 3. SeeThes.lO. 

* Dissentientibus Voet ad Fand. xxiii. 2. § 131, and the Jurists in 
't Nieuwe Nederl. Adv. d. i. cons. 3. 
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has not been thoroughly assimilated even by the law of 
the present day, For, in the first place, they differ as 
regards the number of witnesses, if executed accord- 
ing to the Koman custom ; secondly, the institution of 
an heir is generally made by testament, not by codicil ; 
and thirdly, codicils confirmed by a testament are 
valid, though written in a private instrument, without 
a notary and witnesses, but an heir cannot be instituted 
by such a private instrument. 

CCXC. At the present day a testament wherein no 
heir has been instituted is valid; not so much on 
account of the favour shown to the codioillary clause, 
as on account of the practice and the reason of this 
rule of the Civil Law* having ceased. 

Sec. 12. 

CGXOI. There is nothing to prevent a legatee being 
a witness to a closed will or to one executed in the 
presence of seven witnesses ; nor would even the insti- 
tution of an heir in a testament executed before a notary 
and witnesses seem to be vitiated, if a legacy has been 
therein left to one of the witnesses.* 

Sec. 13. 

CCXCII. One who inserts anything in his own 
favour in a will, whether it be a closed will or one 
executed before a notary and witnesses, or even the 
joint will of a married couple, cannot take the thing so 
left.^ This rule does not apply to antenuptial con- 

» See Dig. L. 17. 7. [Th. 375.] 

* [Papa. Observ. ad Cons. Jurisc. Batav. vol. i. cons. 103. — Tr.] 
« Boel ad Lom. Deals. 137 ; Bynkersh. Q. J. Priv. 1. iii. q. 8. [Ly- 
brechts, Redm. Vert. d. i. p. 520.— Tr.] 
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tracts; nor to those cases which are excepted in the 
Civil Law, nor therefore to a case where the testator 
has specially approved of the bequest which a party has 
inserted in his own favour, as, for instance, by mention- 
ing the name of the person to whom he has dictated 
the will ;* and this should, it seems, be maintained, in 
opposition to the opinion of BynJcersJioeJe.^ 

Sec. 16. 

CCXCIII. A will may be made according to the 
Roman custom,* in the presence of seven witnesses; 
as proved by the reason of the Law,^ and implied in 
some Dutch Statutes,* and confirmed by the Statutes 
of Zeeland.* It does not appear whether the exception 
made in the Statutes of Leyden^ is still followed in 
practice. 

Sec. 18. 

CCXCIV. A disinherison cannot properly be made 
by a will executed before a notary, unless two sehe- 
penen are present.' 

Sec. 20. 

CCXCV. Although notaries are prohibited from 
practising beyond the place where they have been 

» Dig. xlviii. 10. 1. § 8 ; and 15. § 3. 

* L. iii. V. 8. p. 428, and sq. 

* [i.e. Orally :— See V. d. Linden, Inst. p. 127.— Tr.] ^ Thes. 17. 
■* Eoseboom, Costum. van Amsterd. cap, xliv. art. 1, 2 ; Costvm, van 

Bhynland, art. 88. 

' Costum. vanMiddelh.Tuhi. xiii. art. 1. ' Art. 149. 

' See the form of the Oath of a Notary, art. 4, in Lybrechts, Beden. 
Vertoog. t. i. p. 9. 
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admitted, yet a will bona fide executed before such a 
notary by a person ignorant of the law, does not seem 
to be invalid.* 

Seo. 23. 

COXCVI. Wills made before a notary and two wit- 
nesses are in one respect similar to nuncupative wills, 
namely, that they will take effect, although the writing, 
though read and approved of by the testator, may not 
have been subscribed by him, or by the witnesses.® They 
have, however, other peculiarities, arising out of the 
nature of a written will.^" 

CCXCVII. A testator cannot prohibit the grosse* 
or copy of the will being shown to his legitimate heirs 
after his death. It was so decided by the Court on the 
12th December, 1724, and approved of by the Supreme 
Court on the 18th September, 1725." 

Sec. 24. 

CCXCVm. Where two persons have made a joint 
will, whereby the first-dying appoints the survivor heir, 

* Deeis. Supr. Cnr. 11 Jan. 1628 ; Coren, Ohserv. 37, and arg. Dig. 
i. 14. 3. [See Bechtsgel. Obs. part i. obs. 39, and Van Leeuwen's note 
on Peokius, over het Bezetten, o. xxiii. pag. 347 (ed. 1659, Dordrecht), and 
Van der Linden's Supplem. ad Voetii Pand. i. 14. § 7 (ed. 1793. 
Utrecht).— Tr.] 

» Ooren, Obf. 10. p. 27. init. ; and Decis. Supr. Our. 28. Mar. 1744, 
in Lybrechts, Beden Vertoog. d. 1. p. 520. 
" Bynkersh. Q. Jur. Friv. I. 3. o. 5. p. 400. fin. and sqq. 

* [See Lybrechts, Bed. Vert. d. i. p. 298. The grosse is not the 
original, but only a copy or transcript made by the Notary, -which de- 
rives its force from the Minut. The Minid is a Certificate or Declara- 
tion made by the Notary, in the presence of the witnesses, of what the 
testator, on the day of the date thereof, had willed and desired, — Tr,] 

" See Lybrechts, d. 1. p. 529. 
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one of them may, during their joint lives, without the 
knowledge or consent of the other, recede therefrom 
by a new last will ;^ but the rule laid down by Bose- 
hoom^ from the Statutes of Antwerp,^ — that in this case 
he is prohibited from taking what the first- dying tes- 
tator has left to him,-^may be easily evaded by destroy- 
ing or cancelling the latter will. 



Sec. 29. 

CCXCIX. A testament made jtcre militari is valid 
even after the lapse of a year from the termination of 
the expedition, provided the testator has not been 
discharged from service. This is evident from the 
Roman Law, and should prevail against the authority of 
Grotius, who does not correctly explain the text of the 
Inst, ii.ll. § 3. 

Seo. 31.* 

ceo. The privilege granted by the Code vi. 23, 31, 
to country-folks, of disposing of their property by a 
testament executed according to the Eoman custom, 
does not seem to have ceased, at least in a case of 
necessity.* 

Seo. 31. 
COCI. A testament made by the testator, whilst 

' Boel ad Loen. Decis. 137. 

' Costum. van Amsterd. cap. xlii. art. 23. 

' Cap. xli. art. 50. 

* [In Mr. Herbert's Translation of this section, for " househeepers " 
read " country-folks^' or " persons residing in the country." — Tr.] 

* Voet ad Pand. xxviii, 1. § 13. 
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suffering from a pestilence, would appear to be pri- 
vileged, and will be valid, if he dies of that disease.^ 

CCCII. Although a testament made ad pias caussas 
does not seem to be privileged by the Law of Holland, 
yet in the case of a legacy of this kind left by a codicil, 
the Supreme Court has shown some favour to cases of 
necessitv.* 



Chapter XVIII.— Sec. 5. 

CCCIII. By a peculiar law of the City of Zierikzee, 
amongst those persons who ought necessarily to be in- 
stituted heirs, are included even the remoter legitimate 
heirs being citizens born and residing there, or who have 
come from elsewhere to reside there having taken 
up their domicile there six years previously; and to 
these a third at least of the inheritance ought to be 
reserved.' 

Sec. 6. 

CCCIV. The word Children (Kinderen), where the 
question relates to the intention of an ascendant, com- 
prises aU descendants, but where it concerns collaterals, 

» See BecUsgel. Obs. part. i. obs. 40, -where also are quoted the 
decisions of the Ootirt of the 2 July, 1649, and of the Supreme Court 
of the 21 December, 1651, to the former of -whieh the date of the 25 
July, 1649, and to the latter 21 December, 1652, are elsewhere 
assigned, viz., in the case of Jan Gysbertsz, Gameryc & Dirk Jacdbsz 
de Haer, residing at Woerden, as heirs of the late Haesjen Jansze, plain- 
tiffs in Appeal and Civil Kequest, against Fieter Jansze, also residing 
at Woerden. 

« 31 July, 1625, in Coren, Obs. 31. 

' Costum. van Zierikzee, cap. 13, in Smallegange, p. 521 : Ordd. 4 
June 1689 & 17 Mar. 1746, in Blondeel, Versterf-recht, p. 349, sqq. 
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refers only to children in the first degree ; as decided 
by the Supreme Court.^ 

Seo. 8. 

CCOV. The legitimate portion due to minor chil- 
dren may, by our law, be left to them, subject to the 
condition that the surviving parent need not pay them 
anything before majority, but may receive the fruits 
thereof for their maintenance.^ 



Seo. 9. 

COCVI. The passing over of a son already born, 
even by a father, does not render a testament ipso jure 
void ; but if a posthumous child has been passed over, 
the testament, even if protected by the codicillary 
clause, will, by reason of the defect of will, become 
void by agnation, since the father is presumed not to 
have thought of him,* nor can such a will be sustained 
as a fidei-eommissv/m.^ 

Seo. 10. 

CCOVII. A son who has been passed over cannot 
maintain the querela inofficiosi testamenti otherwise than 
as one who has been unjustly disinherited ; but if the 
codicillary clause has been added to the will, he is taken 

^ 31 July 1733, & 28 July 1736; Lybreohta, Eeden. Vertoog, d. i. 
p. 305, 806. 

' Ordonn. op 't Collateraal, van 17 May 1723, art. 5. 

^ Sohulting. ad Ulpian. Fragm. t. xxii. § 18. not. i8; & ad Paul. 
Sent. 1. iv. t. 5. not. 5. 

* Dig. xxix. 7. 11, 12, 13. pr. & 19. [See also ffoU. Cons. d. iv. 
cons. 21 ; p. 50 ; Nederl. Advijeh. d. iv. cons. 181.— Tr.] 
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to have been burthened with a umveisal fidei-comTmssum 
in favour of the instituted heir, reserving to him, how- 
ever, not only his legitimate but also his Trebellianic 
portion.' Nor is a subsequent decision of the Court 
of the 4th November 1616 opposed hereto : since that 
decision, according to my MS. copy, relates not to a 
son, but to a father who had been passed over.® 



Sec. 15. 

CCCVIII. Since the querela inoffieiosi iestamenti is 
not maintainable where a parent, who cannot aecordinf 
to the lex loci succeed ab intestato, has been passed 
over, it follows from the reason of the law, that neither 
is he entitled to a legitimate share ; and hence, a parent 
who by the new Aasdoms law succeeds ah intestato 
jointly with the brothers, is only entitled on account of 
his legitimate portion to a sixth, and not to a third 
part, even though the brothers have also been passed 
over by the testator. Here, however, it is different, 
according to the opiaions of the lawyers, as well as the 
decisions of judges.' 

Sec. 19. 

CCCIX. A person who has been instituted sole heir 
to a part will succeed in proportion to that part, and 
the remaining part will belong to the heirs ah intestato ; 
if appointed heir to a particular thing, he will be 

' Neostad. Dec. Cur. 17. 

' The text in the Beds. & Besol. van den, Heme, § 329, should there- 
fore be altered into dat Pateb preteritus — the father who has been 
passed over, &o. 

' Boel ad Loen Decis. 85, and in Pref. p. 15, sqq. 
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considered a legatee ; as required by the reason of our 
law, which has superseded the rule of the Dig. L. 17. 7, 
and in the latter case follows the 1, 13. of the Code 
vi. 24. 

Sec. 20. 

CCCX. Conditions in a last will which are in law 
or even naturally or actually impossible should be taken 
as not imposed. This is evident from the reason of the 
rule as received among the Eomans, and from the rule 
laid down in Thes. 17. 

Sec. 21. 

CCCXI. A person instituted heir from a particular 
time does not become heir before such time, and the 
legitimate heir will in the meantime be the heir. Simi- 
larly, a person appointed heir up to a certain time ceases 
to be heir after such time ; and the person whom the 
•testator has substituted, either directly (as in the case 
of military substitution) or by way of fidei eommisswm, 
or, failing such substitute, the legitimate heir of the 
deceased will succeed to the inheritance. 



Chapteb XIX. — Sec. 9. 

CCCXII. Although, in accordance with the reason 
of our law, pupillary substitution cannot be allowed 
amongst us,^ yet there is nothing to prevent a quasi- 
pupillary substitution ; as decided by the Superior 
Court on the 27th July, 1737.^ 

> Tlies. 106. 

' See Lybrechta Beden. Vertoog. d. i. p. 311. 
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Chapter XX. — Sec. 4. 

CCCXm. The rule of the Institute ii. 23. § 12, has 
been adopted amongst us, not only in respect of Fidei- 
commissa, but (in accordance with the intention of the 
Boman Law itself) in respect of legacies also f and has 
been recognized by a decision of the Court of the year 
1728.* 

Sec. 6. 

CCCXIV. The duty of one per cent, and a half per 
cent, which under the Resolution of the States of Hol- 
land of the 28th July, 1674, should be deducted as a 
realty-tax from a fidei-commissum of public securities, 
which are liable to such tax, has been tacitly abolished 
by the new law of the 16th June, 1795, by reducing 
the nominal interest of four per cent, to two and a half 
per cent. 

Sec. 9. 

CCCXV. The deduction of the Trebellianic portion 
cannot be prohibited, not only as regards children, but 
also as regards the grandchildren, who, upon the pre- 
decease of a child of the first degree, have been insti- 
tuted heirs in their own right.* 

Sec. 10. 

CCCXVI. Although children burthened with a 
universal fdei-commissym may deduct their legitimate 

' Grotins, in Holl. Cons. d. iii. et. 2. cons. 198. 
• Lybieohts, ibid. d. i. p. 374. [See also Nederl. Advijsb. d. iii. cons. 
246, 247, and d. ii. cons. 237.] 
" Vinn. Select. Quaest. 1. ii. c. 29 ; Boel ad Loen. Decis. oas. 85. 

I 
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and Trebellianic portions, yet if there be fiye or more 
of them, they cannot take more than a half of the pro- 
perty.^ 

Sec. 11. 

CCCXVII. The liberation of a thing from the bond 
oi fidei-eommisstim, being as it were a dispensation from 
the Law, has properly been reserved to the States by 
the Law of Holland of the 23r(i July, 1670 ; and since 
loss may frequently arise to those who are in expectation 
of the fidei-commissvm, it has been most wisely provided 
by a Eesolution of the States of Zeeland,^ that immov- 
able property should not be freed from the bond of 
fidei-commissmn, unless after a full investigation into 
the matter, nor otherwise than for good reasons, which 
the testator had not foreseen ; and (by a subsequent 
Eesolution^) this dispensation should be granted not by 
a. majority of votes, but by the common consent of all 
the States. Both these Resolutions were renewed by 
a Eesolution of the 21st January, 1721. But by the 
former it was likewise enacted that the property should 
be sold (if there should at any time arise a necessity 
for selling it) by public auction ; and that the proceeds 
thereof should be placed upon security in the Treasury 
of Zeeland, and should not be restored to any one with- 
out consulting the States.* 

Sec. 12. 
COCXVIIL A fidei-commissum constituted in rem 

' Vinn. d. 1. and Beds. & Besol. van den Save van Holland, n. 156 
& 328 in fin. 
' 26 November, 1639. ' 1 July 1683. 

* [See Neostad. Dec. Supr. Cur. 74— Tr.] 
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to the effect that the property should revert to the 
family, or should not be alienated out of the family, 
does not at Amsterdam prevent a contrary disposition, 
whether inter vivos or by testament ; if constituted in 
personam, as that the heirs should not alienate the pro- 
perty beyond the family, it does prevent such alienation. 
The former, or Jidei-eommissum in rem, is said to con- 
tain a simple obligation, and does not admit relations 
beyond the family, unless it has been otherwise directed. 
The latter, which is directed against the person, and is 
a fidei-commissvm properly so called, is termed a two- 
fold obligation.* 

COCXIX. The Law of Holland concerning the 
registration of property prohibited from alienation by a 
fidei-commissum^ has never been adopted in practice,^ 
and the Court, in 1658, thought that it could not be 
revived without inconvenience.' At Middelhurg a 
similar registration of immovable property subject to 
fidei-eommissum is required by the law of the 6th 
August, 1597,^ 



Sec. 13. 

CCCXX. The community of property, which is con- 
tinued by desire of a deceased testator, differs from 
a fidei-eommiisswm of the residue, wherein the rule in 
Nov. cviii. c. i., as regards the deduction of a fourth 
part of the testator's estate, should be observed ; but 
it resembles the latter in this respect, that the portion 

* Bandv. van Amsterd. p. 552, sq. 

» 30 July 1624. 

° Bandv. van Amsterd. p. 531. 

' RecUsgel. Observ. part i. obs. 42. ' Art. 7. 

I 2 
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which the heirs of the deceased are entitled to cannot 
be diminished by donation or last will.^ 



Chapter XXI. — Seo. 4, 

CCCXXI. Since the time of Orotius it appears to 
hare been received in the practice of our Courts, that 
an heir may transmit an inheritance devolving on him 
(even though ignorant of it) to any successors, even 
strangers ; nor does the analogy of our law seem to be 
opposed to this.^ 

• Sec, 6. 
CCCXXII. Although a person who has been insti- 
tuted universal heir cannot adiate in part by splitting 
the inheritance, yet one who has been instituted in part 
is not bound against his will to acknowledge the rest of 
the inheritance; for the right of accretion which ob- 
tained amongst the Eomans from the necessity of their 
laws has, together with the rule of the Digest L, 17. 7. 
ceased to operate amongst us. 

Sec. 7. 

CCGXXIII. The executors of a testament, since 
they are as it were procurators appointed by the testator 
to manage his funeral, to recover what is due to him, to 
pay his legacies and debts, and to administer his pro- 
perty until a division thereof can be effected ; and since 
therefore they manage the affairs of the heirs also, can- 
not debar the heirs from the inheritance unless the 

' See Coren, Obs. ii. and another decision of the Supreme Court. 
30 October 1642, in Van Leeuwen's Comm. B. iii. ch. 8. § ]". 
^ Boel ad Loen. Decis. cas. 56. 
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.testator has directed otherwise,* nor alienate the pro- 
perty without their consent. And hence it has not 
improperly been enacted at Middelburg that if all the 
heirs agree amongst themselves they may, after pay- 
ment of -what has been left to the executors in the 
testament, and on giving security to carry out the will 
of the deceased within a year, remove them from the 
office.* 

Sec. 12. 

CCCXXIV. In order to entitle an heir, after pre- 
paration of an iaventory, to have the Falcidian portion 
reserved to him, he need not, it seems, exercise that 
formal benefit of inventory, which should at present be 
applied for and which is refused to the instituted heir, 
if thedegitimate heir is willing to adiate uncondition- 
ally; but it is sufficient that an inventory has been 
made and publicly attested by a notary and witnesses. 

Chapter XXII.— Sec. 16. 

CCCXXV. If the thing bequeathed be subject to an 
annual rent-chaxge, which is redeemable, it is the duty 
of the heir to redeem it.* If it be not redeemable, the 
burthen of it attaches to the legatee. And regard seems 
to have been had to this ride in a decision of the Court 
reported by Neostadt.* 

Chapter XXIIL— Sec. 5. 
COCXXVI. There is no reason why the right of 

^ Bynkersh. Q. Jur. Pnv. 1. iii. c. i. p. 360, fin. & sq. 

• Costum. van Middelb. rubr. xiii. art. 2. 

' Grrotius in Soil. Cons. d. iiL Bt. 2. cons. 190. 

' Our. Deeis. 1 1. n. 2. 
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accretion, which arises from a conjunction of persons, 
and therefore from a probable inference as to the tes- 
tator's intention, should not obtain even at the present 
day amongst co-heirs and co-legatees.^ Amongst those, 
therefore, who are conjoined as regards the thing, or 
both as regards the thing and also by express words, 
there is no need of conjecture.^ But conjecture may 
become necessary as regards persons conjoined by words 
only, since it may often appear doubtful whether men- 
tion was made of parts with the intention of severing 
or disjoining them, or merely for the purpose of defining 
them with greater precision.* 

Sec. 20. 

COCXXVII. In respect of legacies ad pias caussas 
the deduction of the Falcidian portion does not regularly 
obtain, since it has not been adopted by any definitive 
usage or practice. And herein we follow the true 
intention of the Civil Law.* 



Chapter XXIV.— Sec. 8. 

CCOXXVIII. Although it has been 'held in our 
Courts that the derogatory clause by which a prior tes- 
tament is protected, is cancelled by the eassaiory, or at 
least the general clause in a subsequent testament,^ yet 
it would seem that a subsequent testament in which the 

' Voet ad Pand. xxx. 1. ult. 

' Dig. XXX. 3. 25, § 1. 

^ See Coren, Cons. 24 ; and the sentence of the Supreme Court, 22 
Dec. 1751, in Lybreohts, Beden. Vertoog, d. i. p. 304. [See Nederl. 
Advijs. d. X. cons. 4, 5, d. ii. cons. 4, 6, 8. — Tr.] 

' In Nov. cxxxi. e. 12. See Thes. 23. 

= Bynkersh. Q. Jur. Priv. 1. iii. o. 6, 7; & 1. ii. o. 16. § 6. 
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latter clause has not befen inserted, should be upheld if 
there be no suspicion that the testator was induced by 
improper means to make the same.* 



Seo. 9. 

COOXXIX. A prior testament wherein the dero- 
gatory clause has not been inserted, although it has not 
been revoked by a subsequent testament, is invalidated 
by such latter testament, unless the testator has ex- 
pressly or tacitly willed otherwise. Voef and others 
are of a different opinion, but without good reason. 

Sec. 15. 

CCCXXX. By the destruction of the grosse* or 
copy of the testament, which is kept by the testator, 
the minute or original, which remains in the protocol of 
the notary, is not cancelled, unless it be proved that 
the testator had destroyed it with the view of dying 
intestate.* 

Sec. 18. 

COOXXXI. It has been correctly decided by the 
•Supreme Court* that the testament of a parent in 
favour of the children, though not expressly revoked in 
a subsequent solemn testament, is thereby annulled. 

« See decision of the Court, 26 Sept. 1613, Deeis. 6n Eesol. van den 
Hove van Holland, n. 409. 

' Ad Pand. xxvili. 3. § 8. 

* [See definition, note, * p. 99, to Thes. 297.] 

» Grotius in de Holl. Cons. d. iii. st. 2. cons. 156, [and d. iv. 
eons. 20.-Tr.] 

» 18 May, 1629 ; see Coren, Ois. 29. 
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Sec. 21. 

CCCXXXII. A disintierison made without a reason 
stated, does not by our present law, render the testa- 
ment i]pso jure void, but only lays it open to the 
querela} 

Sec. 22. 

CCCXXXIII. A legacy clandestinely left to per- 
sons incapable of taking a legacy does not any longer 
pass to the Treasury, but, according to the analogy of 
the Law of Holland,^ and also of Zealand,* to the 
legitimate heirs. 

Sec. 24. 

CCCXXXIV. Those who have caused the death of 
the person to whom they would have succeeded as heirs 
or legatees cannot take that which has been left to 
them;* but their children are not prohibited from 
taking. In Zeeland, however, it is otherwise.^ 

Sec. 27. 

CCCXXXV. The revocation of a legacy, made and 
signed by a testator on the margin of the grosse or 
copy, annuls such legacy ; as decided by the Court in 
1665 f but it does not annul it if not so signed ; and the 
decision of the Supreme Court of the 25th March 
1741,' should, it seems, be so understood. 

' See Thes. 23. 

^ Bynkersh. Q. Jur. Priv. 1. iii. c. 9. & see the Haoaat of the 25 
Feb. 1751. 

' Aig. Ord. Zedand. 1 Deo. 1786. * Matth. Famem. 6. 

° Keur. van Zeeland, cap. 2. art. 26 ; Bynkersh. Q. Jur. Priv. 1. iii. 
c. 9, in fin. ' Boll. Cons. d. v. cons. 45. p. 155- 

' See Lybrechts, Beden. Vertoog. d. 1. p. 298. 
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Sec. 28. 

CCCXXXVI. The words "ten wederzyde,"* (the 
effect of which has been carefully considered by the 
Jurists in de Bechtsgele&rde Vragen^) have reference to 
the sentences next preceding, wherein Grotius lays it 
down that a legacy would appear to have been tacitly 
annulled if the testator had made a donation of the 
thing left, or had alienated it without any necessity ; 
but not if he had given it in pledge ; for each of these 
cases becomes limited, or the presumption in each case 
drawn from these different acts of the testator fails, if 
there appear a contrary desire on his part. 

Chapter XXV.— Sec. 3. 

OCCXXXYII. By virtue of the reservatory clause, 
which operates as a confirmation of codicils, they 
may beyond a doubt be validly executed without 
witnesses.® 

Sec. 4. 

CCCXXXVIIl. In codicils of this kind not only 
may legacies and particular fidei-eommissa be consti- 
tuted or annulled, but the name of an heir, or the 
amiount of the hereditary shares, may also be declared j^" 
and there is nothing to prevent even a universal fidei- 
commissum being thus left. 

* IBeciprocally : — (Mr, Herbert's TransJation.) Perhaps " the one 
vi3,y or the other " would, according to the present explanation, be a 
better rendering.] 

' P. 101, sq. 

» See Lybreohts, Beden. Vert. d. i. cap. 20. § 38. p. 323, sq. 

•» Bynkersh. Q. Jur. Priv. 1. iii. c. 4, 5. 
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Chapter XXVI.— Sec. 12. 

CCCXXXIX.— Although the rule is that the legi- 
timate succession to movables should be regulated by 
the law of the domicile, yet the States of Zeeland, 
with the view of encouraging foreigners, have wisely 
enacted^ that parents who come, together with their 
children, to take up their residence in Zeeland, may 
elect the statutory law either of their former domicile 
or of any other place, provided this be done in the 
presence of the magistrate, and a nOte or registry 
thereof be made in the public acts. 

CCCXL. Since the succession to immovable pro- 
perty is regulated by the law of the place where it is 
situate, the debts of the deceased should not (according 
to the rule in Dig. xxviii. 5. 35 pr. & § 1.) be equally 
divided amongst heirs succeeding under different laws ; 
but an account must be previously taken of the value 
of the particular shares of the estate, to which the dif- 
ferent parties succeed under such different laws, and 
the debts should be divided proportionately amougst 
each class of heirs, and paid by each heir in the several 
classes, in proportion to his share. Nor does it seem 
that any distinction ought to be made between simple 
(chirograph) debts and those secured by pledge or 
special mortgage ; for that class of heirs, who are 
obliged to pay the latter, will always have their remedy 
against the other class for proportionate indemnifica- 
tion. Those burthens, however, which are purely real 
and have been imposed on the immovable property 
itself, attach to the class of heirs who succeed to such 

' Ord. Zeeland, 16 Dec. 1735. 
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immovable property. The Supreme Court seems, 
however, to have held otherwise.'* 

COOXLI. A minor who has lost either of his 
parents is presumed to have retained, in respect of his 
succession, the last domicile of the deceased parent, 
unless his guardian has taken up another domicile for 
him, which, from the reason of law, he may do in 
the same manner as the surviving parent.^ 



Chapter XXVII.— Sec. 28. 

CCCXLIT. It appears clear that, by the Law of 
Zeeland, natural or spurious children may succeed ah 
intestato not only to their mother, but also to their 
maternal cognates.* 

CCOXLIII. And, since the Law of Succession of 
1599,^ which adopts the Civil Law* in suhsidima, the 
same rule seems to obtain in North Holland," 

CCCXLIV. And even in the southern part of Hol- 
land (excepting, however, South Holland, properly so 
called), the same rule may be adopted, from the equity 
of the CivU Law.* 

CGCXLV. In Dordrecht, xmder a particular law,® 

» See Coren, 06s. 21. 

' Bynkersh. Q. Jur. PHv. 1. i. c. 16. 
. • ' Keur van Zeeland, cap. ii. art. 23 ; Costum. van Ylissing. cap. xx. 
prt. 2 ; Costum. van Middelb. rubr. xiv. art. 9, 10 ; junot. arg. Dig- 
xxzTiii. 8. 2. 

= Art. 14. 

' Dig. xxxviii. 10. 4. § 2 ; xxxviii. 8. 2. 4. 

' Blondeel, Versterfrecht, p. 215 & sqq. 

' See Bynkershoek, Q. Jur. PHv. 1. iii. o. 11, & the Ord. of 
1433 in Van der Eyck, Sesohryving van Zuid-Bolland, p. 190, which 
does not appear to have been altered. 

9 Costum. art. 70, in Van de Wall, p. 1353. 
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and in Soutli Holland,^ adulterine and incestuous chil- 
dren also succeed to the mother. 



Chapter XXVIII.— Sec. 3. 

CCCXLVI. The rule of the ancient Aasdoms law, 
namely, that the next in degree succeeds before all others. 
was subject to two exceptions ; the one, in respect of 
descendants, — who were preferred to ascendants; and 
the other in respect of ascendants, — who succeeded to 
the exclusion of collaterals.^ 

Sec. 6. 

CCOXLVIL The ancient rule of succession under 
the Schependoms law, which still prevails in Zeeland, 
having been established with a view to the preservation^ 
of families, directs that, in default of descendants, the 
property should revert to that side from which it is pre- 
sumed by law to have proceeded, namely, to the father, 
and mother if they be surviving, or to their children 
and representatives ad infinitum ; then to the grand- 
father and grandmothers and their descendants; and 
after these, to the eight stirpes of great-grandfathers 
and great-grandmothers; and so on. But since the 
deceased was presumed not to have acquired anything 
from a surviving parent since the death of the other, 
neither such surviving parent nor his descendants could 
take anything. Further, when the property was thus 
divided by law amongst the stirpes, the right of accre- 
tion did not obtain amongst them. 

' Costum. art. 11; ibid. p. 1356. 

' Costum. van Amaterd. art. 2, 3 ; Handrest. p. 446. 
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Sec. 14. 

CCCXLVIII. In North Holland, when children 
succeed to the first-dying parent, having community 
of property with the surviving parent, the whole of the 
dowry is brought into account in appraising the estate ; 
and 'afterwards, in dividing it with the survivor, the 
children collate a half part of it with him, as if devolv- 
ing from the predeceased parent, and therefore to be 
reckoned in his half share ; (and this rule should be 
maintained, in opposition to the opinion of Voef) ; and 
after the death of the survivor, the children will then 
collate the other half with his brothers.* But in South 
Holland and in Zeeland the practice has been more 
in favour of the survivor, who is wholly excluded from 
the inheritance of the children, and the whole of the 
dowry is presumed to have devolved from the pre- 
deceased parent, and the whole of it is therefore to be 
collated with the surviving parent.^ When the colla- 
tion which, in the division of the common estate, has 
been made with such survivor, is different in one part 
of Holland from that which obtains in another part, it 
should be afterwards reclaimed in the proceeding or 
action for division of estate (familim herciseimdee ) 
amongst the co-heirs of the predeceased parent ; and 
therefore whatever the children who have received any- 
thing as dowiy or otherwise have collated in this re- 
spect with the survivor himself, should be brought into 
account with them, to the extent to which it is liable to 
collation amongst the children. 

^ Ad Pand. xxxvii. 6. § 7. 

* B. van Santen, Generale Priviligien van Kennemerland, p. 186 inf. 

' See Rechtsgel. Obs. part ii. obs. 45, & Supplem. part iv. p. 243, sqq. 
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CCOXLIX. In this collation, which is to be made 
with the surviving parent, is included not only what 
has been given by the parents to the children on the 
occasion of their marriage, or in advancement of trade, 
or the like ; but also simple donations made to the 
children ; this construction of the art. 29 of the Politi*i 
cal Ordonnance of Holland, being rendered necessarjrs 
by the whole analogy of our law.^ 

CCCL. Property which has not been valued, should 
either be brought into account at the time of the col- 
lation, or may be retained at the amount of its value 
at the time it was given. If the property had been 
valued, it may be retained at the amount at which it 
was so valued.^ 

Sec. 15. 

CCCLT. "Whether the Political Ordonnance of Hol- 
land* concerning the rules of succession ah intestato, has 
been adopted as law in the town of Briel and the terri-' 
tory of Voorn, may admit of a reasonable doubt, from 
the declaration of the Magistrates made in council on 
the 10th September, 1578,^ and the 18th December, 
1599 ;* nor does this controversy appear to have been 
determined by the Supreme Court in the case cited by 
Coren.^ 

CCCLII. The Colony of Surinam and the Island 
of Curagoa, under certain Eesolutions of the States 

' See also Kewr. van Zeeland, cap. il. art. 22 ; Costum. vwn.^ Dord- 
art. 62 (in Van de Wall, p. 1350) ; van Zmd-Holland, art> 10. (ibid. 
p. 1356). 

' Pol. Ord. art. 29. 

» [Of 1580; see B. ii. ch. 28. § 11.— Tr.] 

' Mesol van Eolland, 1578, p. 18. * Ibid. 1599, p. 571. 

5 06s. 1. p. 7. 
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General,® follow in respeet of succession the rules of the 
Placaat of 1599. The other colonies in the West Indies 
are regulated by the Political Ordonnance of Holland, 
under a Eesolution of the 13th October, 1629, and the 
14th April, 1763. The East Indicm colonies and the 
persons sojourning there, follow the Political Ordon- 
nance, as declared by a Eesolution of the 13th May, 
1594, subject, however, to this modification, that the 
surviving parent, in case there be brothers or brothers' 
children on the side of the predeceased parent, succeeds 
to a half; but if there be none, then to the whole.' 
The same right has been conceded to the colony of 
BerUce.^ 

Sec. 25. 

CCCLIII. After settling the succession of descend- 
ants of the father and mother, of brothers and sisters and 
their descendants, of the grandfather and grandmother, 
and of the uncles and their children, the Political Ordon- 
nance regulates the rest of the succession by the three 
following rules : 1. That no ascendant should succeed, 
whose husband or wife has died f 2. That the inherit- 
ance should always be divided into two shares according 
to the number of the two stirpes, paternal and maternal i^" 
3, That the right of representation as regards collaterals, 
should be limited to the grandchildren of brothers and 
the sons of uncles, and the rest admitted in right of 
degree ;^^ excepting the descendants of brothers, who 

= Surinam, 30 Aug. 1742 ; & Cura^oa, 17 Nov. 1752. 

' Besot 10 January 1661. [See Blondeel Versterfr. p. 631.— Tr.] 

' Besot 6 Deo. 1732, art. 30. [See Blondeel, Versterfr. p. 637.— Tr.] 

9 Art. 26. " Art. 27. 

" Art. 28. 
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exclude all other collaterals and parents of the second 
degree.' 

CCCLIV. But from this precise rule of the Polirical 
Ordonnance the States themselves have departed in an 
Interpretation of the year 1594, and have it seems re- 
called into practice the ancient division of inheritances, 
under the Schependoms Law, into four, eight, or more 
stirpes ; with this proviso, however, that in each stirps 
the right of representation ceases after the fourth 
degree, and a nearer excludes a remoter relative of the 
same stirps? 

CCCLV. It does not, however, follow from the 
above that the grandchildren of uncles, who do not 
possess the right of representation,^ should be preferred 
to a remoter stirjos of the same line, nearer in degree, 
as for instance, the son of a grand-uncle. 

Sec. 31. 

CCCLVI. Although the concluding words of art. 3 
of the Placaat of 1599 concerning succession in North 
Holland expressly exclude half-brothers who are re- 
lated on the side of the predeceased parent, where there 
is a surviving parent, and assign the inheritance to the 
latter alone (which rule has been followed by the 
Court,* in a decision of the 3rd November, 1608, and 
by Grotius in the text) ; yet the preceding words of 
the same article, as well as the reason of the law, with 

' Art. 24 & 25. 

' See also Neostad. Decis. Bupr. Our. 46 ; Deeis. en Besol, van den 
Save van Holland, n. 333, ia flu. 

^ Polit. Ord. ait. 28. 

* Decis. & Resol. van den Hove. n. 175. [Van Leenwen's Comm. 
B. iii. ch. 14, § 4.] 
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equal clearness, admit them to a half of the inheritance. 
And this has been established as the more correct mean- 
ing of the law by various decisions of both the Courts,^ 
since the time of Qrotius. And the Supreme Court 
has cleverly detected the source of this error in the 
compUtition of the law.* 

Sec. 32. 

CCCLYII. The grandchildren of full brothers and 
sisters, when they succeed by right of representation, 
if they be related to the deceased in a two-fold relation- 
ship, take two shares.' 

OCCLVIII. When a half-brother and the children 
of full brothers succeed together, the latter have also 
the right of representation in respect of the half which 
they take out of the whole estate.* 

Sec. 41. 

CCCLIX. The meaning of art. 14 of the above men- 
tioned Placaat of 1599 seems to be this, — that the Civil 
L'aw should not only be resorted to in the interpre- 
tation of the rules of succession laid down by that Law, 
so far as its principles wUl allow of it, but should also 
be called in subsidium for the purpose of determining 
other successions adopted out of the Eoman Law, but 
nbt specified in this law of 1599, 

Chapter XXIX.— Sec. 2. 

CCCLX. If a parent has elected any particular 

s gge Boel. ad Loen. cas. 20. ' Coren, Obs. 29. 

' Arg. art. 12. Plae- of 1599. 

' Arg. art. 11, 12, 14 ; and see Thes. 9. 
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legitimate succession, oq behalf of the children, aud the 
children should die under the age of pubeity, or after 
puberty, without leaving a testament, the inheritance 
>passes as ah intestato to tlie heir, and those who have 
the power on attaining age of alienating or making a 
testament are not thereby deprived of the right of 
alienation or disposition causa mortis. This election 
may be made either expressly or tacitly, as by directing 
that the property should revert to the side from which 
i,t proceeded.^ 

Sec. 4 and 5. 

CCCLXI. This election is frequently made not only 
by antenuptial contract,^ but also by the testament of 
parents. (but not of strangers), and also in divisory con- 
tracts made under the authority of the pupillary magis- 
trate between a surviving parent and the relatives of 
the ward. It has been adopted in Zeeland in respect of 
testaments only f but at Zierickzee it is not permitted 
to the prejudice of a third party.* 

CCCLXII. The election made in antenuptial or 
even in divisory contracts affects all the property of 
the children, whencesoever acquired : but an election 
made by testament extends only to those goods which 
devolve on the children from the parent testator.^ 

Sec. 6. 
CCCLXIII. Any rule of legitimate succession may 

' NeoBtad. de Fact. Antenupt. obs. 1 & 2 ; Beds. & Eesol. can Sen 
Bove, n. 342. ' Thes. 241. 

, ' Ord. Zeeland. 16 Dec. 1735. * Of which see TRe«. 303. 

' Lybrechts (^Reden Vertoog. d. ii. Syl. E. p. 481, seq.) dissents, bul 
eironeously. 
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be adopted by such election ; not only either of those 
now prevailing in Holland, but also that of the ancient 
Aasdoms or Schependoms law, or of the law of any other 
country. And such election may without doubt be 
validly made even in North Holland. 

Chaptee XXX.— Sec. 1. 

CCCLXIV. It is evident from the Civil Law, and 
is tacitly implied in the Law of Holland,* that suc- 
cession ab intestato is not to be restricted to the tenth 
degree of relationship ; and the Supreme Court has, 
since the time of Grotius, so decided.' 

Sec. 2. 

CCCLXV. It would appear from art. 14 of tire 
Placaat of 1599, that in North Holland, in default of 
all relatives, one spouse may succeed to the other under 
the edict unde vir et uxor; and it appears from the 
prqceedings reported by Loenius^ that the Treasury 
was not decided in respect of its rights herein. In 
South Holland,' as well as in Zeeland,^" a different rule 
seems to have been adopted. 

Sec. 3. 

CCCLXVI. Although the Treasury, at least in 
South HoUand, is entitled to the succession on default 
of relatives, yet the meaning and intention of the 

• Polit. Ordin. art. 24. 

' 14 Maioh 1622 ; see Bort van 't Moll. Leenrecht, d. v. t. 3. c. 10. n. 
8 and 9, p. 174. ' Decis. cas. 108. 

' NeoBtad. Becis. Supr. Cur. 7. 
" Uynkersh. Q. Jur. Priv. 1. iii. c. 12. 

K 2 
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Political Ordonnance excludes it even in case there be 
no relatives at all on one side : for the 28th art., on the 
default of collaterals having the right of representa- 
tion, admits to the succession all other relatives, without 
distinction of stirpes ; and the 27th art, adopting the 
division into two stirpes, allows the cognates of either 
stirps to come in. 

CCCLXVIT. In Zeeland the ScJiependoms law, by 
rei^son of" dividing the inheritance into two, four, or 
more stirpes, admits the Treasury to the share of a 
stirps which is deficient.^ But this law was at first 
overruled in practice^ by equity; and it has since, 
under a new law of the States,* entirely ceased to 
operate. The latter law, excluding the Treasury, directs 
that the next stirps should succeed by right of accretion 
in place of a deficient stirps. 

Chaptek XXXI.— Sec. 4. 

CCCLXVIII. By the Law of Zeeland, one half the 
property of illegitimate children goes to the Treasury,' 
and the other half to the maternal relatives. In North 
Holland, all the property goes to the relatives of the 
maternal line.* And the same rule may, not without 
reason, be laid down as regards South Holland, since 
tliere also a spurious child is presumed to have acquired 
his property from the mother alone, and even in the 
succession of illegitimate cliildreu (to whom spurious 
children, as far as regards the mother, are analogous), 
the share of the deficient line accrues to the other line.' 

' Giotius, in de Holl. Cons. d. 3. st. 2. cons. 197. 
' N. Nederl. Jaarb. 1775, p. 1127, sqq. » 1 Dec. 1786. 

< Ibid. ' Law of 1599, ait. 14, jimct. art. 3, 6, 7, 9, 10. 

• See Thei. 366. 
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Chaptee XXXVI.— Sec. 2. 

CCCLXIX. The reason of our law hardly allows o\ 
predial servituHes, which have been promised by con 
tract, being established by mere use and sufferance 
without a solemn cession in law; although Orotius is 
of a different opinion hereon.' 

Chaptee XXXVIIL— Sec." 8. 

CCCLXX. Although the returns derived from ships 
are included imder the term proJUs,^ yet, since damages 
arising from the defective navigation of ships should be 
maHe good,' and as it is the daily practice among care- 
ful merchants to insure them against the dangers of the 
sea, the usufructuary ought, in the event of the ship 
being lost, to be answerable for neglecting this pre- 
caution. 

Chaptee XXXIX.— Sec. 3. 

CCCLXXI, The security which, it appears, a usu- 
fructuary is amongst us bound to give, together with 
sureties, cannot be dispensed with by testament ; unless 
the power of alienation has been conceded ; in which 
case not the mere usufruct, but the property, subject 
to the burthen of restoring it, is considered to have 
been left.^" 

Sec. 5. 

CCCLXXII. When a usufruct with the power of 
alienation has been left under the condition that the 
property should be restored after death, a fidei-commis- 

' And see HoU. Com. d. iii. st. 2. cons. 316. 

» Dig. Tii. 1. 12. § 1. » Dig. vi. 1. 16. § 1 ; Dig. vii. 1. 65, pr 

" Vott ad Fund. vii. 1. § 11. 
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Sim, of the residue would seem to be enjoined ; and ia 
this respect the inventory cannot be dispensed with.' 

CCCLXXIIL Where the power of alienating in 
case of necessity has been granted to the usufructuary, 
so long as such necessity does not exist, there will only 
be a nude usufruct, and therefore the security cannot 
be dispensed with ; and if after such security has been 
given, a portion of the property is alienated through 
necessity, the security will subsist in respect of the 
remainder.^ 

CCCLXXIV. If a surviving spouse has been 
instituted heir in usufruct of all the property, and a 
substitute appointed in express words to succeed after 
the death of such survivor, the survivor will be the 
universal heir ; but the substitute (if words of fidd- 
commissum have not been employed) will, after the 
death of the survivor, succeed in direct right to all the 
property which he had obtained from the deceased, or, 
if he had the power of alienation, to so much as re- 
mains of the estate.^ 

CCCLXXY. The same rule would apply, if in this 
case the testator had in express words lequeaihed the 
usufruct of all the property, but had at the same time 
given the power of alienating. And even if the power 
of alienating had not been granted, the will would still 
by our law take effect, since a testament in which do 
heir has been instituted, is nevertheless valid at the 
present day ;* and th«3 words of a legacy or bequest 
may, in such an eyent, be favourably construed as the 
institution of an heir. 

' Neostad. Supr. Cur. dec. 51. 

' Coren. Conail. it. n. 5, sqq. ; Xeostad. Cur. Dec. 20 in fin. 

• See Thet. 311. * Th. 290. 
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Sec. 16. 

CCCLXXVI. The Supreme Court seems to have 
held that a usufruct is destroyed by a solemn cession 
of it to a stranger.* Voet, however, is of a different 
opinion.® 

Sec. 19. 

-CCCLXXVII. The Court has likewise decided that 
there might be a valid usufruct of apparel.' 

Sec, 20. 

CCCLXXVIII. A usufruct of moneys lent out on 
security is a proper, not a qvMsi, usufruct.* 

Chapter XL. — Sec. 8. 

- CCCLXXIX. The law peculiar to some places, 
namely, that upon alienation of an emphyteusis, double 
canon or rent should be paid,' should not, according to 
Groenewegen}" and others, be understood as giving the 
owner the election between recovering double rent and 
the right of retractus, but only as permitting the 
emphyteutee to alienate, on payment of double rent. 

CCCLXXX. By the laws of Holland of the 31st 
October, 1620, and the 27th September, 1658, upon 
every alienation of an emphyteutic estate, the property 

' Beds. & Besol. van den Hove, n. 74, junct. n. 100. 

» Ad Pand. vu. 4. § 3. 

' 14 May, 1612, Beds. & Besol. van den Bove van SoU. n. 358. 

' Voet dissentiente, ad Pand. vii. 5, § 3. [See Van dpr Linden's 
Supplem. to Voet, ad Pand. d. § 3.— Tr.] 

» Eechtsgel. Obe. part i. obs. 54, & Supplem. partiv. p. 210. 
. "° 4d Cod. iv. 66, § 3. 
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whereof belongs to the State, double rent should be 
paid ;* and the remarks of Voet on this subject^ should, 
therefore, be read with caution. 

Sec. 9. 

CCCLXXXI. Although the charges on the pro- 
perly, in a proper emphyteusis, attach to the emphy- 
teutee, yet if the rent is nearly equal to the value of 
the fruits, the reason of the law requires that the duty 
of one and one half per cent, should fall on the owner.^ 

Sec. 10. 

CCCLXXXII. In order to acquire a right of 
emphyteusis by an act inter vivos, a solemn cession in 
law seems to be necessary under the Placaat of 1529. 

Sec. 19. 

CCCLXXXIII. The right of the emphyteutee is 
extinguished by the non-payment of rent for the space 
of three years. In a Dutch emphyteusis, the direct 
domimivm of which belongs to the State, other penalties 
than that of forfeiture have been imposed on such 
neglect, by a law passed since the publication of this 
work of Grotius.^ 

CCCLXXXIV. On the forfeiture of an emphy- 
teusis, by non-payment of rent, not only the owner, but 
after his death his heir also, may claim the property.* 

* [Bechtsgel. Obs. part i. obs. 54. Tr.] 
' Ad Fand. vi. 3, § 31-35. 

^ Nedtrl. Adv. Boek, d. ji. cons. 222; & see Grotius, B. iii. ch. 18, 
§ 4, in fin. 
' Plac. Eoll. 31. Oct. 1620. 

* Voet {ad Fand. vi. 3. § 45), dissentients. 
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Seo. 23. 

CCCLXXXV. By the law of Holland of the 31st 
October, 1620, as modified by the laws of the 27th 
September, 1658, and the 16th June, 1703, all emphy- 
teuses, the direct dominium of which belongs to the 
State, may be redeemed, if the rent does not exceed 
three florins, by the payment of thirty-two stiyers for 
every stiver of the rent; if it does not exceed six 
florins, by payment of forty, and if it exceeds six 
florins, of forty -eight stivers for every stiver. 

Chaptee XLI. 

CCCLXXXVI. Since proceedings have within our 
own time been taken in the Dutch Assemblies with 
regard to the abolition of feuds and feudal relations, 
and the Supreme Senate of the Dutch nation is as yet 
deliberating concerning it, the very prudent advice 
given by the Court of Holland in their letter to the 
Provisional Eepresentatives, of the 8th December, 
1765,^ is worthy of commendation ; the 4, 6, 7, 8, 9, ] 0, 
17, 18, 27, 29, & 32nd articles of which cannot be 
understood without a knowledge of the Feudal Law. 

Sec. 2. 

CCCLXXXVII. The mala or recta feuda of Zeeland 
differ from Dutch feuds : for they may be divided 
amongst the sons,® and in default of sons, may be 

' Missive van President en Eaaden van den Hove van Holland en 
Zeeland, aan de provisioneele Bepresentanten van het Volk van Holland ; 
houdende en gedetailleerd Plan en Concept-FuUicatie, wegens de mortifi- 
catie van het Leenstelsel. 

' Keur. van Zeeland, cap. ii. art. 6, 7. 
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redeemed by the daughters, and even by agnates and 
cognates ;^ and, by the law of the 21st October, 1653, 
may be converted into hereditary fends by payment of 
a certain price. But Dutch feuds are indivisible, ex- 
cepting good or hereditary feuds, which have not a 
jurisdiction attached to them, and which, by the Law 
of the 4th December, 1660, may be divided by act 
inter vivos, with the consent of the Vicar of the 
Feudal Court, without a special privilege from the 
States.* , 

Sec. 5. 

CCCLXXXVIII. A' feud which has been pur- 
chased, but not as yet acquired by the purchaser by 
investiture, does not pass to the feudal successor, but 
to all the heirs, who will have to choose one from 
amongst themselves to he invested with the feud.^ 



Sec. 6. 

COCLXXXIX. In the difficult question, whether 
the succession to feuds should be regulated according to 
the laws of the place where the feud is situated, or ac- 
cording to the laws of the dominant Court to which the 
feud is subject* — if no provision has been made in this 
respect in the letters of investiture, — the more correct 
course is to follow the law of the dominant Court ; since 
the feudal contract ought to be interpreted according 

• Ibid. art. 8. 

* [BechUgl. 05s. part i. obs. 55. — Tr.] 

' Bort {van de Holl. Leenr. d. v. t. 3. c. 2. n. 19, sqq.) dissentiente. 
' See Van de Wall, Eandv. & Privil. van Dordr. p. 807, 808, In not. 
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to the law of the place wliere it has been executed,* And 
the arguments of Voet,'" who is of a different opinion, 
do not prove the contrary ; nor is the rule affected by 
the opinion of Neostadt^ or of Qrotius,^ who adopt one 
rule of succession in respect of feuds on Schependoms 
territory, and another in respect of those on Aasdoms 
territory : and the reason is this, — that though there is 
one supreme feudal Court in Holland, which presides 
over both divisions of Holland, there cannot be one 
law in respect of the feudal succession, but the law 
ought to be different according to each territory. 



Sec. 8. 

CCCXC. If a feud has been purchased by a husband 
with the common property, it stands to reason that the 
whole of the price paid for it should at the time of the 
division be brought into the estate, and not, as some 
would have it, a half only. But where a division of 
allodial property is made, the husband should pay to 
the wife a half of the price out of his own property.* It 
can seldom happen, however, that any dispute should 
arise hereon except about words, since the matter, in 
effect, comes to the same thing. 

CCCXCI. The price at which a feud has been pur- 
chased and the common estate thereby diminished, 
should be brought into collation : for the existing value 
of the feud, whether it is increased or diminished, is 

* Dig. L. 17. 34, arg. » Digr. de Feud. § 80. 

" De Feud. Soil. Orig. & Success, c. v. § 46, sqq. & o. vi. § 28. 
' B. ii. oh. 41. § 12, 24. 

" Neostad. 06s. Feud. dec. ii. obs. 3 ; Beds & Eesol. van den Hote 
van Holt u. 348, 395. 
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profit or loss to the possessor only as the dominus utilis :^ 
and it has also been so enacted in Zeeland.^ 

Sec. 9. 

CCCXCII. If a vassal dies on Schependoms territory 
or in Zeeland, leaving a surviving parent and her 
children, but no relatives on the side of the predeceased 
parent, a new feud arises to the lord. 

Sec. 24. 

CCCXCIII. Since the rule in respect of succession 
ti an ancient feud, whii-h directs that a relative of the 
line to which the feud attaches should be preferred to 
others, is stricter than the other rule, which requires 
that the relative should be such as could succeed^ ab 
intestato, there appears to be no reason why in respect 
of Schependoms property a surviving parent may not, 
in default of brothersi succeed to a feud. 

Sec. 40. 

CCCXCIV. The investiture of a feud, or the act by 
which the direct lord grants the feud to any one, and 
receives him as vassal in fidem et clientdam, is neces- 
sary in order to transfer the right to the feud ; but 
should not be confounded with the instrument of inves- 
titure. A renewed investiture to the successor of a 
vassal depends on the previous investiture, and dnes 
not transfer greater rights to him than he is entitled to 
upon the terms of the first investiture ; and this is like- 

' Notab. Poinct. art. 20. Neostad. Obs. Feud. dec. ii. obs. 3. 

' Kewr. van Zeeland. cap. ii. art. 16, in fin. 

' Bort (d. V. t. 3. u. 7. n. 23. p. 163) diisentiente. 
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Wise implied in the words " saving our own rights and 
those of any third partij," which are generally inserted 
in the instrument. 

CCOXCV. Somage {Mominium, which some incor- 
rectly call Somagium) is an acknowledgment of the 
direct dominium made by the vassal, together with a 
promise of fidelity, ratified in most cases by oath. The 
A'assal's obligation to render military serrice having 
however been abolished by our customs, this oath has 
been properly dispensed with by the law of the 18th 
January, 1736. 

Sec. 51. 

CCCXCYI. The jurisdiction of the Feudal Couit 
extends to all disputes regarding feudal contracts, the 
right by which feuds are held, the duties imposed on a 
feud, the succession to a feud, and the loss or forfeiture 
thereof :* but not to a question whether or not any pro- 
perty is feudal ; which, inasmuch as the condition of 
the affirming and denying parties herein should be 
equal, and as in a doubtful case the property should be 
considered allodial, should be referred to the decision 
of the Ordinary Court : unless the defendant, in order 
to question the jurisdiction of the Feudal Court, denies 
by way of exception that the property is feudal ; in 
whii'h case that question alone should be tried by the 
Feudal Court by way of a preliminary proceeding ; 
and the defendant cannot in the mean time be com- 
pelled to plead to the other conclusions ;* and, lastly, 
it rests with the plaintiff to prove that the property is 
feudal.* 

* Inst. Cwr. Feud. 7 April 1661. 

' Neostad. Obs. Feud. dec. 4, oba. i. ' Ibid. .dpc. iii. obs. 3. 
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Chaptee XLII. 

CCCXCVII. Although in the acquisition of feuds, 
as of allodials, a distinction may be drawn between 
titles and modes of acquiring, yet care should be taken 
against supposing that any one can become a vassal 
without investiture. 

Sec. 1. 

CCCXCVIII. The grant of a feud (since it should 
not be confounded with investiture), when made by 
testament by way of legacy, may give the legatee an 
action in rem ; if, namely, the heir himself holds the 
primary feud, on which the property granted in sub- 
feud ought to depend. Voet, is however, is of a dif- 
lereut opinion, but incorrectly.^ 

Sec. 2. 

CCCXCIX. The privilege of disposing of feuds by 
testament generally includes also the right of substi- 
tuting. In respect of this part of the formula, the 
words of the privilege, which had been erroneously 
corrupted, even as regards privileges previously 
granted, have been amended by the States by a public 
programma.^ A substitution made by way oifidd-eomr 
missum in favour of the children, whom the party 
instituted might have, annexes the feud to the rest of 
the inheritance, and consequently all those who suc- 
ceed to the rest of the inheritance succeed also to the 

« Ad Fand. Digr. de Feud. § 30. 

* 11 January, 1759 ; Groot Plac. Boek, d. viii. p. 654. 
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feud ; as decided by the Feudal Court on llie 19th. 
July, 1666.^ 

CCCC Since the testamentary disposition of a feud, 
when made without having obtained leave to dispose by 
testament, is void in form, even the value of the feud 
so left is not payable. 

Sec. 3. 

CCCCI. There is a great difference between the ac- 
qu,isition of allodial property and. of a feud by cession 
in law, both as regards the mode and the effect. The 
former is effected by a declaration of the lord made in 
the presence of a judge, and at once passes the 
dominum ; the latter requires a waiver of the feud 
made by the lord in favour of the other, and does not 
pass the dominium utile, unless the purchaser or some 
other successor has been invested "by the lord. If such 
waiver has not been made, the party alienating still 
remains the vassai.^ By the most recent law, how- 
ever,* the alienation of feuds inter vivos is valid when 
made in the presence of the ordinary judge, who is to 
notify the fact of the alienation to the Feudal Court. 

Sec. 5. 

CCCII. An annual rent cannot be charged on a feud, 
unless the purchaser is invested therewith as a feud by 
the lord. A feud may be charged with a mortgage, a 
dowry, or a usufruct, by the simple con6rmation of the 
lord, without investiture.^ In imposing an emphyteusis 

' See Bort, p. 90, in fin. 

< Neostad. Obs. Feud. dec. vi. obs. 3. p. 154. ' 7 May 1799. 

• Notab. Poinct. art. 7 & 12. 
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on a feud, the reason of law requires that there should 
be an investiture. 

■ Sec. 7. 

CCCCni. An ancient feud devolying on any one 
by succession ab intestato is not comprised in the rest 
of the inheritance, nor reckoned in the legitimate 
share left to a son; nor, on the other hand, is it 
reckoned in the estate, in estimating the legitimate 
shares of the other children. 

CCCCIV. From this peculiarity of a feud, it follows 
that not only a relative, but even a son wjio is the 
successor to a feud and at the same time heir to the 
allodials, may acknowledge the feud and repudiate the 
rest of the inheritance; but a very equitable law of 
Holland^ has done away with the inequitable results of 
a strict observance of this rule; and even in a case 
where the deceased had not been condemned for debt, 
permits feuds to be seized and sold in svhsidivm, for 
a debt of the deceased, which cannot be satisfied out 
of his allodial property. This law should, it seems, 
be understood as applicable to recta fevda also. 



Sec. 8. 

CCCCV. Both the dominium directum and the domi- 
nium utile of a feud may be acquired by the prescrip- 
tion of the third of a century, over the allodial propeity 
of another granted or accepted in feud. By the same 
prescription a vassal who has been wrongly invested 
with and has possessed a feud, may resist the rightful 

« 21 March 1686. 
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feudal successor.'* In Zealand the prescription of twenty 
or of thirty years has also been adopted in respect of 
feuds.* 



Chaptee XLIII. 

COCCVI. A feud is either destroyed/ or lost,^ and 
this either as respects the lord® or the vassal.' 

Sec. 1. 

CCCCVn. In default of relatives the surviving spouse 
does not succeed to a feud, not even in respect of 
Aasdoms property, for no alteration has been made in 
the law of 1599 * as regards the succession to feuds. 

CCOCVin. A feudvm, rectum, in default of male 
issue of a sod, does not devolve on a surviving uncle, 
although descended from the same grandfather and 
original vassal ; but reverts to the lord ; as declared in 
1525, on the evidence of a great number of persons.* 

Sec. 2. 

CCCCIX. From the intention of the new law, as 
well as in equity, when a feud has been lost, or, being 
a hereditary feud, has been left open by defect of blood 
relatives, or has been forfeited for felony, the lord is 
bound in suhsidium for a debt which the vassal may 
have contracted, so far as it can be satisfied out of the 

' Decis. Cur. 31 July, 1643. & Senat. Supr. 20 Mar. 1655, m Sort, 
p. 103. 
' See Thes. 209. * Voet, Digr. de Feud. § 1, 2, 4, 5. 

= Ibid. § 6, 7. « Ibid. § 4, 5. ' Ibid. § 2, 6, 7. 

' Art. 14. 
' See Bolt, d. v. c. 3. reg. 3. p. 133. & c. iv. n. 9. p. 135. 

L 
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feudal propert)'.' It is not clear, however, wliether the 
same rule should obtain in respect of a feuciwm rectum? 
CCCCX. In either of these cases, viz., of an open 
inheritance or of forfeiture, the lord is bound to make 
compensation to the Tassal ox his heir for improvements 
made on the feudal property. 

Sec. 5. 

COCCXI. A feudrnn rectum of Holland is prohi- 
bited, by a Eesolution of the 25th June, 1619, from 
being converted into hereditary or allodial property, 
and by the same law hereditary feuds cannot be released 
from the feudal bond, except by the payment of a third 
part of the value. It has since* been enacted that 
those who hold feuds from the States of Holland, to 
which a jurisdiction does not attach, may release them 
from the feudal nexus by the payment of a tenth part 
of their just value. This law does not, however, seem 
to affect /fiMcZa recta ; though the question has now been 
almost set at rest, for in the Letter of the Court already 
referred to,* no feuda recta are said to be any longer 
found in Holland. By the most recent law of Holland 
on the subject,* the feudal nexus may be dissolved even 
by those who have neglected to apply for investiture, 
by the payment of a twentieth part of the value. 

Sec. 6. 
OCCCXII. It is a common opinion (which the States 

' So held 31 Jan. 1637 ; see Bort. d. vii. t. 2. c. 4. n. 26. p. 323, & 
Deo. 1637; Holl. Cons. d. iii. st. 2. cons. 10, & inferred from arg. 
Ord. EoU. 21 Mar. 1686, of which see Thes. 404. 
' See Holl. Cons. ibid. ^ 12 Mar. 1722." 

< (See Thes. 386) p 13. f and sq. ' 4 October 1797. 
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of Holland seem to hare approved of ^) that neither the 
lord no.r the vassal of an estate can acquire a discharge 
from the feudal nexus by prescription, even of the third 
of a century. This rule is, however, subject to certain 
limitations : 1. If a vassal has refused to pay homage 
to the lord by publicly contending that the property is 
not feudal; 2. If the lord has refused to keep his 
engagement to the vassal ; 3. If the lord has failed to 
institute his action for forfeiture of the feud ; 4. If the 
feud has been alienated as an allodial to a bond fide 
possessor. In these cases the prescription of the third 
of a century protects the possessor. 

Sec. 7. 

CCCCXIII. It stands to reason that a vassal may, 
even without the consent of the lord, release himself 
from the feudal nexus by a refuiatio or waiver of the feud, 
especially since the rendering of military service has 
now ceased. 

Sec. 8. 

CCCCXIV. Since hereditary feurls may be alienated 
infer vivos, a guardian also may, under a decree from the 
magistrate, validly alienate the feud of a ward. 

Chapter XLV. — Sec. 4, 

COOCXV, The tenths of fallow land do not belong 
to those who have the right of tithe, but rather to the 
State. Land which has been reclaimed from water, 
or had, by digging for turf, been submerged for a time, 
and in respect of which the possessors were originally 

' Flaeaat of the 8 Deo. 1662. 

L 2 
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liable to pay tithe, is not accounted as fallow land ; as 
decided by the Supreme Court on the 17th July, 1792. 



Chapter XLVI.— Sec. 9. 

CCCCXVI. When the jus swperjieiei, or right to 
building on another man's property, has been acquired 
by purchase or other similar title, it cannot be taken 
away by the owner by the mere payment of the value, 
without the consent of the swperfidarius. The reason 
of law does not permit it, nor is it allowed by the laws 
of Zeeland.^ 

Chapter XLVni.— Sec. 13. 

CCCCXVII. A person who has lent money for the 
purpose of building a new house or ship, does not, 
according to the more correct opinion, acquire a right 
of tacit mortgage; although it has been received in 
practice amongst us that the tacit mortgage allowed by 
the Civil Law to one who restores or renews a building, 
extends to the necessary repairs done to a building or a 
ship.* 

Sec. 14. 

CCCCXVIII. A person who has lent money for the 
funeral expenses or the last illness of a deceased per- 
son, possesses indeed a privilege even before mortgage 
creditors, but does not seem to have a tacit mortgage-t 

' Ord. Zeeland. cap. ii. art. 15. 

* [Van den Berg, Nederl. Adv. d. iii. cons. 281. — Tr.] • 

t [See a decision, 21 May 1612, in Van Alphen, Pcipeg. d. i. p. 

482, and in de Decis. en Besol. v. d. Hove v. Boll. n. 359, monraing 

elotiies do not oonie under funeral expenses; Dec. & Eesol. n. 181; 

Curen. Ohserv. 38, n. 40. 41; Van Alphen, Papeg. d. i. p. 485.— Tr.] 
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Sec. 15. 

CCCOXIX. The Province of Holland has a tacit 
mortgage on the goods or property of those who are 
indebted in taxes, whether real or personal.^ This right 
has also been granted to some who farm these taxes, 
such as bakers,^ and others.* 

CCCCXX. A similar right belongs to the State 
over the property of its administrators or officers,' as 
well as over the property of those with whom it has 
entered into any contract, for we have adopted this 
legal mortgage also out of the Civil Law.* Nor is this 
affected by the Eesolution of Holland of the 25th 
Eebruaiy, 1678, the object of which is widely different. 

Sec. 16. 

CCCCXXI. Wards, and others who are under guar- 
dianship or curateship, have a tacit mortgage over the 
property of their guardians or ciirators, even for debts 
due by the guardian himself previous to his guardian- 
ship :t and this right of mortgage passes to the heirs 
of the wards.§ By the law of Dordrecht'' it has been 

' Besot Holl. i May 1746, 31 July 1749. 

» 20 March 1680. ' 25 Aug. 1724, 12 April 1738. 

' 19 July 1625. Plaoaat, 22 Jan. 1695, art. 36. fin. & 37. f. 

« See Waarschouw of the 5 Feb. 1665, and Thes. 9. [The State 
has no tacit hypothec in respect of fines or penalties imposed in re- 
spect of criminal offences ; Dig. xlix. 14, 67; but it has priority over 
other simple creditors in respect of the costs and expenses of a 
criminal prosecution ; BegUg. Obaerv. part ii. obs. 61, p. 145 ; SoU 
Cons. d. iii. cons. 163. See also Voet ad Pand. xx. 2, § 9. — ^Tr.] 

% [Voet ad Pand. xx. 2. 16 ; HoU. Cons. d. i. cons. 18.— Tr.] 

§ [See Voet od Pajid. XX. 2. 18, 19; and as to a parent-guardian, 
Vervolg der Holl. Cons. d. ii. cons. 21. — Tr.] 

' 20 Dec. 1668. 
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specially provided that this right of mortgage should 
determine on the lapse of four years after the attain- 
ment of majority ; whicli rule has heen laid down there 
in respect also of other legal mortgages.^ 

CCCCXXII. The same right of tacit mortgage be- 
longs to a ward over the property of a stepfather with 
whom the guardian-mother lias contracted a second 
marriage,* and even over the property of a stepmother 
whom the guardian-father has married, as expressly laid 
down by various pupillary laws ; which should, however, 
be understood to apply only to tlje case where commu- 
nity of property has been admitted into the second 
marriage: for in the absence of all community, the 
property of a stepmother should, according to the 
reason of law, be free from this burthen. 

Sec. 17. 

CCCCXXIII. The lessors of lands, in town as well 
as in the country, have a tacit mortgage over things 
brought and carried into such lands. ^t ^'^ respect of 
lands in the country, the fruits growing thereon, and even 
those which have been carried into barns, are subject 
to the same right.^ This right should be exercised, 



lbs. part. i. obs. 71. 

* [Voet ad Pand. xx. 2. 11.— Tl.] 

" Bechtsgel. Obs. part. i. obs. 72, & SuppUm. part. iv. p. 214. sqq. ; 
and see Keur van Zeeland, cap. ii. art. 35 ; Costum van Middelb. rubr. 
ix. art. 7, junot. rubr. v. art. 5 ; Costmn. van Vlissing, cap. yii. art. 9 ; 
Ord. of fiaorfem concerning Leases, of 1710, art. 13. sqq.; Keur van 
Haarlem, d. i. p. 211, where this right is fully and accurately treated of. 

t [As to what things are included under the teim " invecia_ et 
illata," see HoU. Cons. d. v. cons. 52, 53, and what not, Voet ad Pand. 
XX. 2, 5, and 't Vervolg. der HoU. Cons. cons. 65, p. 187. — Tr.} 

3 Beds, en Besol. van der Hove, n. 84. 
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or in order to preserve it the things should be put under 
arrest, before they are carried away from the land.f At 
some places it may be exercised even within a month 
after the removal.* 

OCCOXXIV. Bleachers of linen have the right of 
detaining the linen for wages even previously due to 
them ; ^ and also the right of preference, if they have 
delivered them, as they ought, to the curator of the 
insolvent's property, to be sold together with his other 
property.* 

Sec. 18. 

CCOCXXV. Cities, and, by reason of their simi- 
larity, country towns also, have a tacit mortgage over 
the property of thos'? who collect taxes;' as also the 
Church over the property of its administrators.* 

Sec. 21. 

CCCCXXVL A merchant should be preferred to 
the other creditors in respect of the price which his 
factor or agent has realised from his merchandise, and 
in respect of merchandise which the factor has pur- 
chased with the merchant's money, even in his own 
name, — so long as the same is to be found in the 
estate.'§ 

% [Groeaeweg de leg. abrog. ad Dig. xx, 2. 9 ; Voet ad Pand. d. t. 
§ 3. — Tr.] * Eeur. van Liyden, art. 135. 

» Flaeaat Holt 20 January 1614, & 9 May 1732. 

« Beml Boll. 3 April 1677. 

' Beiol. Boll. 19 July, 1623; Beeis. Cur. 1636, in Loen. cas. 69; 
Beeol. HoU. 24 Feb. 1679 ; Deeis. en Besol. van den Bove van Boll 
n, 79. * Ibid. n. 355- 

' Handv. van Amsterdam, p. 539 ; Roseboom, cap. xxxyii. § 28, 29. 
■ § [See also Neostad. Dee. Cur. Boll. 45 ; HoU. Cons. d. L u. 203 ; 
Bynkersh. Q. J. Friv. 1 iii c. 15.— Tr.J 
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Sec. 23. 

CCCCXXVII. A mortgage, whether general or 
special, and whether pf movable or immovable property, 
is not valid, unless the duty of two and a half per cent, 
on the amount due was paid into the public Treasury 
on the same day on which the mortgage was effected ;^ 
excepting, — I. In respect of debts contracted in right of 
the Orphan Chamber ; 2. Of tacit and legal mortgages ; 
3. Of contracts of bottomry ; 4. Of a pledge of mov- 
able property which has been delivered to the creditor ; 
and 5. Of mortgages for the price of immovable pro- 
perty called Kustingen, effected at the time of the sale. 

CCCCXXYIII. Although by the general Law of 
Holland, a general mortgage of immovable property 
made in the presence of any judge of Holland, is valid 
everywhere, yet at Leyden an exception to this rule has 
been adopted in practice, in respect of a mortgage 
effected by a citizen of Leyden at any other place than 
in that town, and which does not affect immovable 
property situated there.* 

Sec. 24. 

CCCCXXIX. A general conventional mortgage of 
immovable property is extinguished, if the property 
mortgaged has been transferred to another for a valu- 
able consideration (titulo oneroso). But it is otherwise 
in respect of a legal mortgage, which is left subject to 

' Waarsohouw, 5 February 1666. [Which see, Bcel ad Loen. Deeis. 
cas. 17. p. 121.— Tr.] 

^ Keur. van Leyd. art. 139 ; which passage Boel (ad Loen. Beds. cae. 
17. p. 116.) incorrectly restricts to the case contemplated by the Law 
of the 26th Sept. 1656. 
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the rule of the CiTil Law, a consequence of which, 
however, is that amongst us also, a bond fide possessor, 
if sued before the principal debtor or his sureties, is 
legally entitled to the henefidum ordinis.^ 

Sec. 27. 

CCCCXXX. Securities (obligatien) may be pledged 
without the payment of the duty of two and a half per 
cent., provided they be delivered to the creditor. 

Sec. 28. 

CCCCXXXI. The Minute of the 5th February, 
1665, of which we have already spoken,* has neither 
abrogated the rights of a mortgage executed publicly, 
as under the Code viii. 18. 11 ; nor introduced a new 
right of mortgage upon the mere payment of the duty 
of two and a half per cent. ; but has only imposed a 
duty on the conventional mortgages already in use. 

Sec. 29. 

CCCCXXXII. Movable property which have been 
pledged either generally or specially without delivery, 
if alienated by the debtor, are discharged from the 
pledge: and this holds true also of securities, even 
where they have been mortgaged ; but not as regards 
those instruments called Kusting-Brieven? 

Sec. 30. 

CCCOXXXIII. A special mortgage of immovable 
property cannot be effected by convention, unless 

' Nov. iv. u. 2. ■■ Thes. 427. 

» Nederl. Adv. B. d. ii. cons. 161. [See infra, Th. 830.] 
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accompanied by payment of the two and a half per cent, 
duty, and executed in the presence of the judge of the 
place where the property is situate. It should also be 
registered in the public acts ; but is not rendered void 
by the neglect to register it : though Boel is incorrectly 
of a different opinion.^ 

Sec. 32. 

CCCCXXXIV. In respect of a special mortgage of 
immovable property, the benefieium ordinis does not 
hold^* 

Sec. 33. 

CCCCXXXV. Property, whether movable or even 
immovable, which has been mortgaged and delivered, 
may, on the principles of the Civil Law as adopted by 
us,^ be retained as against the debtor himself, even for 
a debt due on a note.* 

Sec. 34. 

CCCCXXXVI. A special mortgage of immovable 
property is by the general Law of Holland preferred to 
a prior general conventional mortgage.* It has also 
been so enacted at Middelburg by the Law of the 2nd 
August, 1597, which has been confirmed by the States 
of Zeeland* (altering the 11th and 12th articles of rulr. 

' Boel tid Loen. decis. cas. 17. p. 117. 

* Polit. Ord. art. 36 ; and see Gostum. van Middelb. rubr. viii. art. U. 

* [See Tbes. 429. See also Neostad. Decis. Supr. Cur. 41.— Tr.] 
' Thes. 18. * Cod. viii. 27. 

= FoUt. Ord. art. 35. 
« 6 Aug. 1597. 
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viii. of the Statute of Middelburg). The same rule 
seems also to have been adopted at Flushing.' 

Sec. 36. 

CCCOXXXVII. Since a tacit ot legal mortgage has 
the same force as a special mortgage, it is preferred to 
a subsequent special mortgage, and from the reason of 
our law, even to a prior general conventional mortgage. 
On the other hand, it gives place to a prior special /[ , 
mortgage. There is, however, an exception to the former 
rule, in the case of the mortgage of movables which 
has been effected by delivery ; and also in the case of 
that kind of mortgage of immovables termed Kusting ;* 
and to the latter rule, in case a legal mortgage is privi- 
leged, or has been confirmed, in respect of things 
brought and carried into a leasehold, by an arrest.f 

Secs. 38, 39, AND 40. 

CCCCXXXVIII. The peculiar right which has been 
confirmed to the Amsterdammers by the Chs^rter of the 
8th March, 1594, is two-fold : 1. That a mortgage of 
immovable property effected in the presence of any 
other judge in Holland should not affect property 
situated at Amsterdam ; 2. That a general mortgage 
effected at Amsterdam should be preferred to a subse- 
quent special mortgage, except as regards those mort- 
gages called Eustingen. And in order that this privilege 
might not be evaded by sales under a volwntary decree, 
it has been further provided by a Eesolution of the 

' Costum. van Vlissing. cap. xxii. art. 4 and 5. 
8 Of which see Th. 427, § H. 
t [See Thes. 423.] 
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States of the 30th January, 1608, that in such a case the 
seller should give security, with proper sureties, to restore 
the price. Nor has this right been at all altered by the 
Minute of the 5th February, 1665, although this law 
provides that admissions of debt made in writing in the 
presence of the Schepenen (Sehepm Eermissen) should 
no longer have the force of a mortgage, unless the 
duty of two and a half per cent, has been paid to the 
Treasury. 

Sec. 41. 

COCCXXXIX. Although a creditor cannot without 
the authority of a judge sell property mortgaged to him, 
whether generally or specially, yet there is nothing to 
prevent his legally selling a pledge delivered to him, 
where it w^s originally stipulated that he might 
seU it.' 

CCCCXL. It has been enacted in Zeeland^ that a 
mortgage (namely, of immovables) should not be sold 
for the benefit of one of the creditors, unless the others 
to whom the same property has also been mortgaged 
have been cited. 

Sec. 43. 

CCCCXLI. It may reasonably be doubted whether 
a subsequent mortgagee can, amongst us, tender a debt 
to the prior mortgagee, even against his will, and thus 
step into his place and his rights.* 

' Dig. xiii. 7. 5. [Bather, where there has been no stipulation to 
the contrary. Dig. xiii. 7. 4. — Tr.] 

^ Ord. Zeeland. 2 Feb. 1671. 

' See Voet ad Pand. xs. 4. § 35. [Groenew. de leg. dbrog. ad Cod. 
viii. 18. 1. 1.— Tr.] 
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Sec. 44. 

CCCCXLII. The bare knowledge of a creditor, who 
is not unaware that the property mortgaged to him would 
be sold, even publicly, is not to be taken as a tacit 
discharge of his mortgage. 

CCCCXLIII. Where no payment of interest has 
been made, a third party in possession is secured by the 
prescription of thirty years, and the debtor or his heir by 
the prescription of forty years ; but if interest has been 
paid, prescription does not run ;* though the Court has 
more than once decided otherwise.^ 

Concluding Chaptee. 
Of the Eight of Pkefekence among Ceeditobs. 

CCCCXLIV. The question concerning the right of 
preference, on a meeting of creditors, is to be discussed, 
not before the judge of the place where the property is 
situate, but before the judge of the place where the 
debtor has made cession to the Court, or the inheritance 
has been adiated under benefit of inventory, or the pro- 
perty placed under the administration of curator. 
, Neither can the Court of Holland, from the nature of 
.the cause and the conflict of jurisdictions, entertain 
such a proceeding.^ 

CCCOXLV. A similar rule was laid down in the 
Convention between the provinces of Holland and 
Utrecht of the 31st October, 1687, the details whereof 
are given in a Eesolution of Holland of the 25th Sep- 
tember, 1687. 

* Neostad. Cos. Decis. viii. n. 2 ; Deois. en Besol. van den Hove, n. 160. 
' Neostad. ib. n. 3 ; Deeis. en Sesol. n. 186. 
« Besol. Boll. 10 July, 1677. 
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CCCCXLVI. The laws relating to the right of pre- 
ference, or to the judges or commissioners of insolvent 
causes, so far as I have been able to discover, are as 
follows : Of Monnickendam, Ist March, 1653 ; of 
Allcmaar, 4th August, 1653 ; Purmerend, 8th November, 
1 655 ; Leyden, 2nd March, 1656 ; Amsterdam, 2nd April, 
1659 ; and the latest,, 30th January, 1777 ;i Gouda, 
8th December, 1659 ; Dordrecht, 20th December, 
1668; The Hague, 28th January, 1751;^ Rotterdam,, 
2nd April, 1768 ;^ and fuller than the rest, the Law of 
Haarlem of the 1st February, 1710 ;* which, having beea 
compiled with all possible accuracy, might serve as an 
Ariadne-clue in the labyrinth of creditors. 

CCCCXLVII. As regards the meeting of creditors 
and their rights of preference, this law is divided into 
four parts : 

I. The first part lays down certain general rules ; as 

1. That special niortgages effected in the presence 
of a judge, should be preferred to prior general mort- 
gages, resulting from convention, not from law.' 

2. That, on the otlier hand, general mortgages of 
immovable property executed before a judge, and of 
movable property executed before a notary and wit- 
nesses, accompanied by the payment of the duty of two 
and a half per cent., should be preferred to debts on 
which that duty has not been paid, but as amongst 
themselves should take precedence according to time.^ 

CCCCXLYIIL— II. The second part of this Law 

' Handv. Tweede Vervolg, p. 102, sciq. 
^ In de Besol. van Holland, 1751, p. 61. 
= N. Nederl. Jaarb. 1768, p. 329, sqq. 
' Keur. van Saarl. d. i. p. 128, sqq. 
= Art. 5. ' Art. 6. 
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treats of the right of preference overparticular property, 
especially moYables, which obtains as against all credi- 
tors ; and under this class are comprehended — 

1. Owners, reclaittjing their own property by virtue 
of their dominivm ; and these are admitted even before 
the judicial expenses :' as, for instance, those who have 
sold property without taking security for the price,^ or 
have deposited their property with another, or have lent 
or let it, or entrusted it to a factor Or broker,** or with 
whose money the property was purchased by the factor. 

CCCCXLIX.— 2. Those who have the right of re- 
tention, such as bleachers ;^'' and those who have received 
goods abroad on a bill of lading, and on the strength 
thereof have made themselves liable on bills of ex- 
change or otherwise ; and these are also preferred to 
creditors on bottomries subsequently contracted on the 
, same goods.^^ 

CCCCL. — 3. Creditors to whom movables belong- 
ing to the debtor, and even chirographs of debts,^^ have 
been pledged and delivered ; who are accordingly pre- 
ferred as regards these, to all other creditors ;^* and 
have also the right of retaining them on account of 
chirograph-debts, as already laid dov/n ;** though not as 
against other creditors. 

CCCCLI. — III. The ihird part of the law treats of 
the general right of preference in respect of the whole 



' Art. 7, junot. art. 11; and see Eoseboom, Keur. van Amsterd. cap. 
37. art. 6. ' Thes. 20.S. ' Art. 8. 

* [Or Banker : see Voet ad Pand. xx. 4. § 13.] 
" See Ooren. 06s. Mer. Jud. 25. 

•' Expressly mentioned, art. 9 ; and Law of Boiterd. art. 29. 
u Art. 30. " Th. 430; 

" Art. 10 : and see Law of Botterd. art. 31. 
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mass of tbe property; and hereunder are compre- 
hended — 

1. The judicial expenses, incurred in respect of the 
whole estate ; and the expenses of execution ;^ the sala- 
ries of the curators, and the fees of the advocates (sub- 
ject, however, to a limitation, in the Law of Haarlem,^), 
and also the expenses of the cession, even though all 
the property of the debtor be subject to mortgage.^ 

CCCCLII. — 2. Those who have lent money for the 
funeral or last illness of the deceased.* 

CCCCLIII. — 3. The lessors of estates in town or 
country, in respect of the things brought and carried 
in, or of the fruits f over which our law gives them a 
right of mortgage,* not by virtue of the arrest, but of 
the right of retention, which is confirmed by the arrest 
(and this view is supported by the terms of the laws, 
which require that the things so carried in should be 
arrested on the land itself). In many places, however, 
this privilege is restricted to the rent due for the year 
last elapsed and the current year ; as for instance, in 
South Holland,* and at Amsterdam,^ and Dordrecht,^" 
Botterdam,^^ and Middelburg ;^^ and at Flushing ^^ where 
th6re is a particular rule, that arrest should confer 
preference.^* 

' Thes. 435. 

^ Art. 11 ; L. Botterd. art. 25; Koseboom, Keur. van Amsterd. cap. 
87, art. 7. 

^ Nederl. Admjsb. d. iv. cons. 6. 

* Art. 12 ; Law of Botterd. art. 26 ! Eoseboom, cap. xxxvii. art. 8. 

* Art. 13. ° Deeis. in Besol. van den Save van Soil. n. 82, 84. 
' D. 1. Costum. van Zuid-Boll. art. 22 ; Bhynland, art. 99 ; Eoseboom, 

cap. xxxvii. art. 9 ; cap. li. art. 18, 19. ' D. 1. 

= Law of le.'ig, art. 21. and the new law of 1777, art. 63. 
" Law of 1668, art. 24. " Art. 28. " Costum. rubr. v. art. 5. 
'* Cap. xxii. art. 5. " Cap. viii. art. 8. 
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CCCCLIV. — 4. Domestic servants, for their wages 
for one year.^* The same rule has been laid down in the 
laws of Dordrechf^ and the Hague ;" but at Flushing 
the right extends only to current wages.^* At Leyden, 
by the new law/' privilege has been given for half a 
year. At Botterdam, they have the privilege for a half 
year and the current half, only as amongst chirograph- 
creditors ; and the other servants have six weeks.^" As 
regards the law of Amsterdam, it has been laid down 
that domestic servants should have preference before 
other creditors in respect of all their wages, after the 
funeral expenses.'^ 

CCCCLV.— 5. This law of Haarlem'''' admits the 
Secretaries and Marshals of the City in respect of the 
price of movables sold by public auction and not yet 
paid for, and gives them preference over other creditors 
on all the movable property of the debtor. But at 
Leyden the right of mortgage is given to an auctioneer 
over those goods only which were purchased from him, 
and are yet in the debtor's possession.^* 

CCCCLVI.— 6. This law places debts and per- 
sonal taxes due to the State or the City under the same 
rule as to preference f* so that, as amongst themselves, 
they have preference according to time, but are not 
preferred to the price of immovable property sold to the 
debtor, nor to real taxes, nor to the expenses of repairs 
made within three years, nor to special mortgages ; and 
they are not any longer entitled to that privilege, which 
was allowed them under the general law of Holland. 

'= Art. 14. " Art. 30. " A. 1751. 

" Cap. xxii. art. 5. ". 8 May 1659. ^» Art. 36. 

'' Vervolg. op de Holl. Cons. d. i. cons. 10. "'' Art. 15. 

2^ Kew. van Leyden, art. 141. ^^ Art. 16. 

M 
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Whence it follow^, that these taxes are at Haarlem 
preferred not only t(i general conventional mortgages, 
but also to some of the legal mortgages, such as those 
which belong to a wife, children, and wards.'' 

CCCCLVII. In some parts of Holland, to which 
this right cannot be extended,^ a distinction has been 
made, viz. : 

a. Those taxes, which tend to the preservation of 
the immovable property on which they have been im- 
posed, such as the tax for strengthening the dykes and 
for repairing public roads and canals, seem to have 
privilege among mortgage-creditors.* 

CCCCLYIII. — b. But those real taxes which are im- 
posed on the citizens in respect of possession, such as 
the house and estate-tax (verjaondingen), of one and one 
half per cent., though they have been thought by 
many authors, and even by the Court of Holland, to 
have privilege among mortgage-creditors ;* yet, accord- 
ing to the intention of the States of Holland, as declared 
by their law of the 3rd April, 1677, do not, in my 
opinion, possess this privilege; since they ought, as 
laid down by Boel^ (many of whose arguments I do not, 
however, approve of), to give place to prior special 
mortgages. 

CCCCLIX. — e. Personal taxes have, indeed, by the 
general law of Holland, the right of tacit mortgage, but 
do not at the same time have privilege over a mortgage ; 
neither therefore does such privilege belong to the 

» 

• Alt. 17, 18, 19. 2 Thes. 14. 
' NeoBtad. Decis. Cur. 24, 35 ; Decis. en Besol. van den Hove, n. 172. 

* Deeis. en Besol. van den Save, n. 172 ; Loen. Decis. cas. 17 ; Coren 
06s. 17 ; Vo6t ad Fund. xx. i. § 23. 

' Ad Loen. Decis. ib. p. 180. 



BOOK II. CHAP. XLVIII. SEC. 45. 163 

bakers who farm these taxes.* Nor is this opposed to 
the decision of the Court' quoted by Voet ;' for that 
passage has been incorrectly reported, and according to 
my MS. copy, which agrees with the one in the Public 
Museum, should be read as follows : " In the question of 
preference on the goods of Oerrit Martensz, Oessionant, 
it was on the 30th July, 1604, decided that the tax on leer, 
though farmed out, has right of preference over the goods 
and lands of the estate from the date thereof, by force ot 
legal mortgage, and should take rank aptek the prior 
special mortgage in favour of Job Bartiaansz : Also that 
the legal mortgages should, as amongst themselves, have 
preference according to their date : — and in the Leyden 
copy it runs as follows: — 2Qth July, &c. — take rank 
before a later special mortgage." And it may be easily 
shown that no doubt need be entertained, as main- 
tained by Yoet,* as to this question being now set at 
rest. 

CCCCLX. — 7. In this Law of Haarlem,^" married 
women follow next, who, where community of property 
has been excluded, may reclaim the property brought 
by them into the marriage or acquired during the 
marriage, imless these haTe perished by accident." 

CCOCLXI. — 8. Children enjoy the same right in 
respect of the property left to them by a predeceased 
parent, and which remain in the possession of the 
surviying parent.'^ 



« Of which see Thes. 419. 

' A. 1604, in de HoU. Consult, d. iii. App. p. 22 ; and see Beds, en, 
Resol. van den Hove, n. 89. 

' Ad Pand. xx. 2. § 8 ; and xx. 4. § 23. 

» Voet, ib. dd. 11. _ " Art. 17. " Art. 21. 

" Art. 18 ; and more fully laid down in art. 23, 21, 25, 26. 

M 2 
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CCCCLXII.— 9. In like manner, wards and others 
who are under guardianship or curatorship, — as regards 
that which is due to them in respect of the guardianship 
or curatorship.^ 

CCCCLXIII. And these three kinds of mortjrage 
have, as amongst themselves, preference only according 
to time,^ but no privilege. (This, howeyer, is not the 
general Law of Holland, as is sufficiently evident Irom 
Thes. 263.) 

CCCCLXIV. But by the law of the city oiBoUerdam 
personal taxes due to the State, claiming them, have 
preference.^ 

CCCCLXV. In the law of Haarlem,* special mort- 
gages posterior in time follow next ; then general mort- 
gages ; and amongst the latter, regard is had to priority 
in time.* 

CCCCLXVI.— IV. The fourth part of this law 
gives a special right of preference over all the immov- 
able property ; and herein have preference : 

1. The judicial expenses,^ and 

2. The funeral expenses ; so far as these and the 
judicial expenses cannot be satisfied out of the mova- 
bles.' 

3. Eeal taxes f which are to be claimed within the 
time fixed by law ;' which at Dordrecht is five years, 
to be computed back from the commencement of the 
current year.^" 

CCCCLXVII. — 4, The repairs done to immovable 
property within the last three years.-^^ The same period 

> Art. 19. " Art. 20. ' Art. 32, 33. 

* Art. 32, see Thes. 437. s Art. 6. 
« Art. 27; see Thes. 451. ' Art. 27. » Art. 27. 

9 Art. 28. " Law of 1668, art. 27. " Art. 29. 
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lias been fixed by the Laws of AlJcmaar, Purmerend, 
tbe Hague, and Amsterdam?^ At other places it is two 
years, as at Monniekendam,^^ and Botterdam}^ The 
repairs ought, however, to be necessary repairs ;" for 
the expenses of improvements take rank with chiro- 
graph-debts.^* 

CCCCLXVIII.— 5. Kent imposed on windmills." 

6. Next follow emphyteutic rents, ground-rents, 
and perpetual or hereditary rents. ^^ 

CCCCLXIX. — 7. Then come special mortgages, 
which, as amongst themselves, have privilege according 
to time.-^^ Those mortgages, however, which are termed 
Kustingen are preferred to prior legal mortgages f but 
they do not have this right after three years from the 
time when the last payment ought to have been made. 
The same period has been fixed by the Jjaws of 
Alhmaar,^^ and Purmerend.^^ By the Law of Mmnieken- 
dam^^ the period is fixed at two years ; but it appears 
that after the lapse of this period a right of general 
mortgage still remains. 

CCCCLXX. In other places no provision has been 
made in this respect ; and therefore this particular right 
of mortgage submits even after three years in respect 
of these debts, though a new chirograph may have been 
given for ihe interest thereon.^* 

CCCCLXXI. The interest, however, of these or other 
mortgage-debts, even though confirmed by a right of 
pledge, is no longer recoverable by virtue of the mort- 

" Law of the 28th January 1752. " Art. 3. 

1* Art. 7. " Alt. 37. ■<' Art. 88. " Art. 30. 

>' Art. 31. '» Art. 32. «» Art. 32 ; see Thes. 437. 

" Art. 3, 4. " Art. 3, 4. ^"^ Art. 2. 

'* JJecis. en Besol. van den Move van Soil. n. 201. 
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gage, after eigtteen months, or two years, or, as 
enacted by several statutes, after three years.^ 

CCCCLXXII.— 8. The above Law of Haarlem'' 
still gives preference over personal debts to those who 
have after due notice by sommation and renovation* 
)een placed in possession, in execution of a judgment, 
ind on the same day have paid the duty of two and a 
half per cent. At Amsterdam they have the same 
right.^ 

CCCCLXXIII. Amongst chirograph-creditors, thpse 
who have afterwards lent money to the same debtor o«n 
a fresh transaction are by no means preferred to those 
who may not have urged their claims at the meeting of 
creditors.* 



BOOK m. 
Chapter I. — Sec. 26. 



CCCCLXXIV. The opinion entertained by Yoet 
and Groenewegen,^ viz. : that children who have at- 
tained the age of puberty may be made civilly liable 
on their own contracts, and be sued after they have 
attained majority or after the death of the parent, is 
wholly opposed to the analogy of our law.® 

CCCCLXXY. We should not, however, too hastily 
conclude, with Marckhart,'' that the Senatuseonsultum 

' See also the Law of Haarlem, art. 33. ' Art. 85. 

* [Sert Van der Linden, Inst. p. 184.— Tr.] 

' Koseboom, Keur van Amsterd. cap. xxxvii. art. 11, 12, 13, 23. 

■• Vervolg. der Moll. Consult, d. i. c ms. 114. 

' Ad Pand. xiv. 5. § 4. ' Hall. Cons. d. vi. st. 2. cons. SO. 

' Bxeroit. 7. 
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Macedoniamtm has no force at the present day, merely 
because at present the patria potestas terminates on 
the attainment of majority. For it both affords a 
special defence in the case of a loan,* and also makes 
way for the equitable exceptions founded on that 
S Ctwm, which may be adopted subject to the terms of 
our law. 

Sec. 34. 

CCCOLXXVI. Parents are not liable for the 
offences of their children, even though minors. By 
some laws, howeyer, it is otherwise provided in respect 
of lighter offences, resulting from presumed lata culpa on 
the part of the parent in the education of the children.f 

CCCCLXXVII. Masters are not, as a rule, liable 
for the offences of their domestic or hired servants 
committed in the performance of their duty,' if they 
have not been benefited thereby. They are liable, 
however, if the servants have been improperly em- 
ployed in a work requiring skill.J 

Sec. 36. 

CCOCLXXVIII. Obligations and actions may, 
Vike dominivm, be acquired through an agent, without 
cession. This is evident from the analogy of our 
present law, as the Supreme Court seems to have 
correctly decided,^ influenced perhaps by the evidence 

* [HoU. Cons. d. vi. st. 2. and pag. 392, 393.— Tr.] 
+ [See Van der Linden, Suj^lem. ad Voetii Comm. ad Pand. ix, 4, 
§ 10.— Tr.] 

J [Voet ad Pand. ix. 4. and 10.— Tr.] 

« A. 1624, in Coren, 06s. xxv. n. 24, sqq. besides others. 
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given on the subject by a great number of witnesses, 
on the 5th of October, 1619.i 



Sec. 41. 

CCCCLXXIX. Although a stipulation or agree- 
ment concerning succession to the property of a living 
person maybe validly entered into in. an antenuptial 
contract, as we have already laid down f yet Grotius, 
following the reason of our law, which is in favour of 
free disposition by will, has not admitted the other 
successory pacts which are illegal under the Roman 
Law.* 

Sec. 42. 

CCCCLXXX. A stipulation permitting parate ex- 
ecution is not, according to Bynkershoek,^ invalid.* 

CCCCLXXXI. In like mann^r the stipulation of 
a penalty to secure the perfornaance of an act is valid, 
being permitted also by the Civil Law ;' provided it is 
not done in contravention of the rule in Cod. vii. 47,t 
or the legal rate of interest (where the agreement is 
one relating to interest) be not exceeded.* 

' Handv. van Amst. p. 539. ' Tlies. 235, et sqq. 

^ See also Neostad, Supr. Cur. Dec. 112. Papa, however (ad Cons. 
J. Ct. Bat. vol. i. cons. 83), is of a diflferent opiuion. 

♦ Q. J. PHv. 1. ii. cap. 13. 

* [But see Merula, Man. «a» Proced. 1. iv. tit. 100. c. 1. § 10 ; and 
a decision of the Oonit of HoUantl, in Deo. en Besol. v. d. Hove, § 51 ; 
Van Alphen ; Papeg. d. i. c. 32. pag. 507.— Tr.] 

» Inst. iii. 15. § ult. 

t [Viz. ; that interest or damages should not exceed the amount of 
the principal. — Tr.] 

" Dig. xix. 1. 13. § 26 ; Deois. en M^sol. van den Hove, n. 51 ; Byn- 
kersh. Q. J. Priv. 1. ii. c. 14. 
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Sec. 43. 

CCCCLXXXII. A reward promised for the pur- 
pose of briDging about a marriage does not seem to be 
founded oa an immoral cause or consideration.' 

Sec. 46. 

CCCCLXXXIII. As it has been the rule in the 
practice of our courts, founded on the ordinary inter- 
pretation of the Civil Law, that in matters of strict 
law, interest should begin to run from the time of litis 
contestaiio f so, under the same law, interest becomes 
due upon delay on a hona-fide contract.^ Voet^° is of a 
different opinion, following Groenewegen, who bow- 
ever, does not himself correctly understand the other 
writers who had gone before him. 

Sec. 52. 

CCCOLXXXIV. A promise, which is not founded 
on a just causa debendi or consideration, does not give 
a right of action ; although in other respects an action 
is maintainable on a nudum pactum.^ 

Chapter II. — Sec. 8. 
CCCCLXXXV. Since the reason of the rule 

' Bynbersh. ib. 1. ii. c. 6. 

* Deaia. en Besot van den Hove, n. 250. 

° Ibid. n. 91, 407 ; Neostad, Supr. Cur. Decis. 68. [See Van Leeuw. 
Comm. h. iv. c. 7. § 8.— Tr.] 

" Ad Vand. xxii. 1. § 11. 

X [Huber. Hedend. Reohtsgel. I. i. § 1, 2 ; Grceneweg. de II. abrog. 
ad Cod. ii. 13. 10 ; Coren, Observ. xiii. § 8. sqq. ; Voet ad Pand. ii. 14. 
§ 9. See also Van Leeuw. Comm. b. iv. c. 4. § 1. and Cens. For. 1. 
iv. c. 18. § 4.— Tr.] 
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regarding patria potestas is different amongst us from 
what it was amongst the Eomans, there is nothing to 
affect the validity of a donation made by a father to a 
son whom he has in potestate, and accepted by the son 
if he has attained puberty, or, if below infancy, by 
some public person.^ 

Sec. 9. 

CCCCLXXXVI. Although the proper and pecu- 
liar reason of the prohibition amongst us of donations 
between husband and wife does not hold where commu- 
nity of property has been excluded, yet our adoption 
of the Eoman Law would even in this case prevent 
such acts of liberality between husband and wife ; sub- 
ject, however, to those exceptions* which are allowed 
by that law, so far as the analogy of our law does not 
reject them. 

Sec. 11. 

CCCCLXXXVII. By the Eoman Law, according 
to the more correct opinion, a donation of all one's 
property is not indeed prohibited ; but since the oppo- 
site opinion had long been considered more consonant 
with the Civil Law, it seems to have been adopted in 
practice by most persons, and also approved of in our 
Courts.^ 

' See Eoseboom, Keur. van Amsterd. cap, 39. art. 7. [See Groenew. 
de II. abrog. ad Inst. iii. 20. 4, 6, § 3 ; P. Voet ad Inst. ul. 20. § 6. n. 2 
aod ad Inst, xxxix. 5. n. 5; Van Leeuw. Cens. For. 1. iv. c. 12. § 
8.— Tr.] 

* [See Neostad. de Pact. Anten. obs. iv. in not. 3 ; Groenew. de II. 
abrog. ad Dig. xxiv. 1 1. 31, § 8 ; 1. 40 ; and ad Dig. xxxix. 5. 1. 58 
§ ult. HoU. Cons. d. ii. cons. 118.— Tr.] 

^ Boll. Cons. A. i. cons. 169; Loen. Decis. caB. 123; Bynkershoek 
Q. J. Friv. 1. ii. c. 7. p. 260. See Thes. 21. 
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Sec. 13. 

CCCCLXXXVIII. Where a donation has been 
made under the condition that the donor should receive 
aliment from the donee, if the condition is not fulfilled^ 
an action is indeed maintainable oh causam daiorvm, 
the causa not having taken place ; but the m vindicatio 
utilis, allowed in this respect by the Code viii. 55. 1, 
does not seem consistent with our customs. 

Sec. 15. 

CCCCLXXXIX. The rule of the Eoman Law, as 
adopted by us,^ requires that a donation exceeding 500 
aurd in value should be registered ; provided, however, 
that a solemn cession of immovable property made in 
Court, or in the case of movables a declaration before a 
notary and witnesses, may be substituted in place of 
registration. 

Sec. 18. 

CCCCXO. Since it has been held by our Courts 
that a donation made by a childless person may be 
revoked on his getting children, the controversies 
which arise in respect of this right should be decided 
according to the words of the Code viii. 56. 8 ; and 
hence it would appear that this right of revocation be- 
longs solely to the donor, and not to his children or 
heirs.* 

Sec. 19. 
CCCCXCI. If by an inofficious donation the chil-^ 

» Thes. 18. 

* [Boker, Berr. in Fris. jud. c. 247. — Tr.] 
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dren have not been deprived of the whole of their 
legitimate portion, they ought to proceed by personal 
action for the deficiency.^ If nothing has been left to 
them, the donation may be wholly rescinded by the 
querela inofficiosi donationis, unless made in favour of 
a son who is entitled to a filial portion. 

Sec. 22. 

CCCCXCII. Since a donation mortis causa is simi- 
lar to a last will, it should be executed in the presen'-e 
either of five witnesses, or a notary and two witnesses. 

Sec. 23. 

CCCCXCIII. On the same principle, it follows that 
those who may make a testament may also make a 
donation mortis causa. 



Chapter III. — Sec. 8. 

CCCCXCIV. It is the common opinion of Orotius 
and the Dutch authors, supported by frequent deci- 
sions,^ that co-debtors, who have engaged themselves 
each for the whole as principal debtors, are taken to 
have renounced the beneficium divisionis, which they 
are entitled to under Nov. xcii. cap. 1. 

Sec. 17. 

CCCCXCV. Inasmuch as the Senatusconsultmi 
Vellejanum has been adopted by us from the Civil Law, 
it follows in reason that the same exceptions which are 

Cod. iii. 28. 30, junot. Cod. iii. 29. 9, and Nov. 92. 
' Nederl. Advijsb. d. iii. cons. 235. 
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made by that law, should also be allowed in our courts ; 
amonfj;Rt which is that of a woman who in her testa- 
ment desii-es her heirs to pay what she owes in respect 
of suretyship.^ 

Sec. 18. 

CCCCXCVI. It is a rule founded on reason, and 
confirmed by the authority of many authors,* that in 
order to render effectual the renunciation of the SOtum 
Vellejanum, which is permitted by our customs, it ought 
to be made by a public instrument, without which the 
engagement itself is void* ; unless perhaps a different 
rule can be proved to have been adopted in Holland by 
custom. 

Sec. 20, 

CCOCXCVII. Even if it be good law that soldiers 
may at the present day become surety for appearance 
in court or for the satisfaction of a judgment, or in a 
case of hiring, yet it should, I think, be laid down that 
they cannot be thrust forward as such against the coq- 
sent of the creditor. 

Sec. 22. 

CCCOXCVIII. A husband may amongst us (con- 

' Dig. xxxi. 88. § 10 ; xxxii. 93. § 1 ; and see Sande, Beds. Frisio. 
1. iii. tit. 11. dec. 7. [Holl. Cons. d. ii. cons. 317.— Tr.] 

* [Sande, Dec. Fris. iii. 2. def. 2 ; Van Leeuw. Gomm. b. iv. u. 4. 
§ 2 ; Bellum Jwrid. c. Ixxviii. pag. 565, sqq. ; Lybrechts, Eeden. Vert. d. 
ii. 24. § 16. Groenewegen, who is of a different opinion (ad Cod. iv. 
29. 23) appears to rely solely on a French jurist of the name of 
Bugnyon; and Voet, in expressing the same opinion, cites only 
Groenewegen. See Schrassert, 06s. Tract, iii. pag. 188.— Tr.] 

* Cod. iv. 29. 23. § 2. 
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trary to the Eule in Eoman Law) give sureties for pay- 
ment of the wife's dowry ; and this not only where it 
has been so stipulated in the antenuptial contract, but 
also in a case* where the husband stwnte matrimonio ist 
in declining circumstances, and gives such security 
upon the order of a judge.^ 

Sec, 23. 

CCGCXCIX. A surety who has engaged himself 
for a larger sum is by our law bound, without distinc- 
tion, for the principal, and even for such larger sum, if 
the principal debtor has subsequently become indebted 
therein-t 

D. A person who has bound himself as surety onlv 
for a certain time, is discharged when that time has 
elapsed ; and one who has stood surety for a debt which 
is payable on a particular day, may, after giving notice 
to the creditor to be diligent, apply to be discharged.^ 
A different rule seems, however, to have been adopted 
at Amsterdam ;* and . has been expressly admitted in 
respect of a surety in respect of eviction from immova- 
ble property sold and transferred.* 

Sec. 25. 
DI. It follows from the reason of our law that the 

* [But see Voet ad Pand. xlvi. 1. § 11.— Tr.] 

' See the decision of the Supreme Court, 28th July 1675, in Van 
Leeuwen, Cens. Forens. part. i. lib. 1. cap. 12. § 7 ; and Grotius B. i. 
oh. 5. § 24. 

t [Van Leeuw. Cens. For. 1. iv. c. 17. § 8 ; Voet ad Pand. xlvi. 1. 
§ 4.— Tr.] 

^ Deeis. en Reiol. van den Hove, n. 326. [See infra. Th. 836.] 

' Eoseboom, Keur. van Amst. cap. xlix. art. 12. 

' Ibid. art. 19. 
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obligation of a surety may be contracted without any 
solemn form of words. The simple assertion, however, 
that any one is a substantial person is not amongst us 
held as an engagement of suretyship, though at Antwerp 
it is.^ 

Sec. 29. 

DII. It is evident from the reason of the law that the 
benefits or privileges of sureties may be renounced not 
only specially, but also generally; whether the person, 
being acquainted with the law, has renounced them iu 
express term?, or, being ignorant of the law, has in 
general terms declared that they were made known to 
him.*' 

DHL Sureties who have bound themselves each for 
the whole, or each as principal debtor, are in some 
places taken as having renounced the beneficia ordinis 
and divisionis.'' At Middelberg it has been so enacted.^ 

DIV. Amongst those merchants who guarantee the 
solvency of another (die staan del credere), the privilege 
of sureties are supposed not to obtain.® 

Sec. 30. 

DV. A person who has engaged himself as surety 
for, and has paid on behalf of, an unwilling party, has 

' Neostad. Supr. Oar. Decis. 5. 

" Voet ad Pand. xlvi. 1. § 16 dissentiente. 

' Bechtsgel. Obs. part. ii. oba. 66. 

' Costum van Middelh. rubr. viii. art. 8, 10 ; to Which the decision 
of the Court of 1610 has reference; which see in de Beds, en Mesol. 
van den Hove, n. 325 ; where the words ah maar geen horge en is ge- 
steld should according to my MS. copy be altered into ah meer, or 
rather according to the Leyden MS. be wholly expunged. 

9 Bynkerah. Q. J. Priv. 1. iv. c. 13. p. 631. 
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no countpr action against the debtor;^ and the argu- 
ments of Groenewege'n? and Voel? do not prove this 
rule of the Code to have passed into desuetude. 

Sec. 31. 

DVI. If cession of action has bpen made after some 
timfi to a surety who had paid in his own name, he may 
legally avail himself of it ; but if he had paid in the 
name of the debtor, the cession would be unavailable, 
at least as against a co-surety or a third party holding a 
mortgage ; as decided by the Court of Holland ;* and 
Grotius has here correctly adopted this opinion, though 
Groenewegen, Voet,^ and other jurists* are of a different 
opinion. The above decision has been adopted also at 
Amsterdam? 

Sec. 32. 

DVII. The rule laid down in Holland by Fhilif II. 
in the Placaat of 1564,* viz., that a surety cannot be 
cited, unless the immovable property specially mort- 
gaged (though alienated to and in possession of a third 
party), has previously been discussed, holds good by 
the law of Amsterdam, even where a general mortgage 
has been alienated to the third [party in possession f 
and by the common law of Holland, it seems to hold 

1 Cod. ii. 19. ult. 

^ Groenew. ad Cod. ii. 19. ult. 

= Voet ad Pand. ill. 5. § 11. [Thes. 573.] ' 

Neostad. Decis. Cur. 12. = Ad Pand. xlvi. 1. § 30, f. 

= See 't Vervolg. der Boll. Cons. d. i. cons. 62. [? 252.] 
' Eosebooiin, Keur. van Amst. cap. xlix. art. 8, 9. 
* [Bee LybrechtB, Beden. Vert. d. ii. pag. 284.] 
' Handv. van Amst. p. 565, seq. Koseboom, Keur, uan Amsterd, cap. 
xlix. art. 3, 4, 5, 14, 15, 16. 
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also where a general mortgage has passed by a lucrative 
title to such third party, or even where the movable 
goods of the debtor, which were mortgaged, are in the 
possession of another, not in his own right and by a 
just title, but on behalf of the owner.* 

DYIII. The same rule has been adopted at Middel- 
hurg, wliere a surety has neither expressly nor tacitly 
renounced his privileges; and even where he has so 
renounced, it still obtains in respect Of a special 
mortgage.-"* 

Sec. 36. 

DIX. That which parents have stipulated on behalf 
of their children, if it has not been promised with a view 
to the parents, seems to be acquired for the children.^^ 
The same rule should hold where the parents have 
promised any thing to the children.^^ The rule is dif- 
ferent in the case of a promise made to the parent by 
the children who are in potestate, and therefore minors ; 
unless perhaps the assent of the guardian appointed by 
the predeceased parent accompanies it. 

Sec. 88. 

DX. On a promise made to a third party, which such 
third party has accepted without authority, the party 
really interested would indeed acquire the right, pro- 
vided he afterwards accepts the promise ; or if such third 
party, who has assented without authority, be a public 

" Nederl. Jdvijsb. d. i. cona. 31, where a decision of the Court of 
the 8 April 1661 is cited. 

'° Costum. van Middelb. rubr. viii. art. 9. 

" Pee Thes. 104, and Roseboom, Keur van Amst. cap. xxxix. art. 9. 

" See Thes. 485. 

N 
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functionary, such as a notary : but beyond these cases 
the party interested does not acquire any right (as 
Grotius has correctly laid down), not from the subtlety 
of the Civil Law, but from the very nature of the trans- 
action, against which, in the absence of custom, the 
authority of Gronewegen, Voet^ and others who dissent 
herefrom, cannot preTail. 



Sec. 39. 

DXI. The security required from a legatee or a fidei- 
commissary may, as well under our law as under the 
Eoman law, be legally dispensed with by testament. 
And this is not affected by the two passages quoted by 
Voet"^ out of Neostadt,^ who therein treats only of 
fructuary security.* 

Sec. 41. 

DXII. It properly follows from a correct interpre- 
tation of the Civil Law, that a person who has promised 
to do an act may be condemned and compelled to per- 
form the same ;* and it appears to have been so held by 
the Supreme Court.* 

Sec. 45. 

DXIII. From the circumstance that verbal promises 
do not any longer require the solemnity of a stipulation,! 

' Ad Pand. xlv. 1. § 3. 

" Ad Pand. xxxvi. 3. § ult. ' Cur. Supr. Deds. 3. 

* See also Bynkersh. Q. J. Priv. 1. iii. c. 10. 449. [See Thes. 3 1.] 

* [As to the mode of enforcing, see Merula, Manier van Proced. b. 
iv. tit. 29. u. 1 (ed. 1783, p. 397.-)— Tr.] 

' Neoatad. Supr. Cur. Decis. 50. f [See Inst. iii. 15, pr. & § 1, 2.] 
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and that in entering into most contracts words are wont 
to be used, it cannot properly be concluded that almost 
all contracts are now verbal obligations.® 

Sec. 48. 

DXIV. Although it cannot be proved from the gene- 
ral laws, which are enumerated by Oronewegen in his 
notes on this section, and by the jurists in de Bechts- 
geleerde Ohservatien,'' that all wagers are prohibited by 
the common law of Holland, yet it would appear from 
Van Alphen^ and Bynkershoek^ that causes are very 
rarely decided upon such wagers. 

Sec. 54. 

DXY. Verbal promises ought clearly, like the Roman 
stipulations, to be strictly construed ;'' and the Court of 
Holland has so laid it down." 

Ohapteb IV. — Sec. 3. 

DXVI. Though a compromise may be so entered 
into as to produce an alienation of the matter in dispute, 
yet a person who has been prohibited from alienating 
cannot, it seems, so compromise as to effect an alienation ; 
nor therefore can an heir, who is burthened with a 
conditional fidei-commissum do so without the conseut 
of the fidei-commissary.^^ 

° See Thes. 522. Voet {ad Pand. xlv. 1. § 1.) dissentiente. 

' Part. ii. oba. 67. ' Papeg. d. 1. p. 302. 

' Q. J. Priv. 1. ii. c. 7. p. 251. '» Dig. xW. 1. 99. 

" Decis. en Mesol. van den Hove, § 108 ; where tke words mettcn 
interessen should, according to my MS. copy, be altered into met een 
jaar interest. 

'^ Voet (ad Pand. ii. 15, § 8) dissentiente. 

N 2 
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DXVIl. Guardians may compromise on behalf of 
their wards, provided they do not thereby effect an 
alienation of the ward's property ;^ and this is not 
affected by the pupillary laws of particular places, cited 
by the jurists in de Beehtsgeleerde Observatien ;^ for 
these do not constitute the general law of Holland ;^ 
and some of these laws, moreover, do not annul a com- 
promise made by a guardian, but only render the 
guardian liable for any loss which may arise therefrom.* 



Sec. 4. 

DXVIII. A compromise made in respect of a matter 
already decided by the sentence of a judge, which can- 
not be appealed against, is not valid ; being repugnant 
both to the reason of the civil law, and the very nature 
of the thing; nor has this been affected by the cir- 
cumstance that the terms foetiones and transactiones: 
are now almost convertible, as maintained by GroneT- 
wegen f" nor is the 1. 32 of the Code ii. 4, cited by Voet^ 
opposed hereto. 

DXIX. Since the Law in Dig. ii. 15. 6, has always 
been construed by the Court as referring to a com- 
promise prohibited by law, it follows that amongst us 
also a compromise conqerning things left by last will 
will not be valid, without previous inspection and 
examination of the terms of the will.' But except in 

1 See Dig. xlvii. 2. 54, § ult. & 56. § 4, & xxvi. 7. 46. § ult., and 
compare Thes. 17. 

" Part. ii. obs. . 0. = Thes. 14. 

* See Weesh. van Leyden, art. 53. ° Ad Cod. ii. 4. 32. 

• AdPandAi. 15. § 11. 
' Thes. 23. in fin. 
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the case of dividing an inheritance with a ward/ there 
is no necessity to make an inventory previous to a 
compromise. 

Sec. 5. 

DXX. A compromise concerning offences, the pro- 
secution whereof belongs to the public prosecutor can- 
not be legally made without the cognizance of the judge. 
This rule is adopted by the Placaat of the 19th May 
1544,' the Criminal Ordonnance of the 5th July, 1570," 
and 'the Nader Ampliatie der Instruetien van den Hove, 
of the 24th March, 1644;" and the public utility and 
manifest equity of these laws sufficiently discountbnanee 
the contrary custom, or rather corrupt practice, whio'- 
the jurists in de BecMsgeleerde Ohset'vatien'-^ look upi^,^ 
with too great favour. The new law respecting the 
mode of precedure in criminal cases has^^ more correctly 
adopted the real intention of the ancient law, and per- 
mits compromises in respect of those crimes only to 
which a particular corporal punishment is not pre- 
scribed.'* 

Chapter V. — Sec. 1. 

DXXI. Literarwn Ohligatio, which is here used by 
Grotius in a wider sense than under the Koman Law 
is any promise reduced into writing, to do something- 
arising from any just cause or consideration, and even 
.from any other nominate contract : and differs therefore 
essentially from the mere acknowledgment of a debt 
made in writing, to which no promise is annexed. 

» Thes. 136, sqq. » Ai-t. 3. 

" Art. 13. " Art. 30. " Part iv. obs. 40. 

" Art. 161. " Art. 160. junet. art. 50. 
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Sec. 2. 

DXXII. Such a writing, however, when giyen in 
respect of a debt due upon some other just cause or 
contract, does not in a doubtful case act as a noyation ; 
nor ought it to be construed with strictness, but with 
reference to the nature of the former contract, although 
such contract may produce the same effects as those 
which in seee. 4, 5, 6, and 7, are specially ascribed to 
literarum ohligatio. 

Sec. 3. 

DXXIII. Grotius has here correctly ascribed to a 
literarum ohligatio given for money lent the same force 
under the Dutch Law as it had under the Eoman Law, 
namely, that the action arising thereon is barred within 
two years by the exception non numeratse pecmdss 
pleaded by the debtor, unless the creditor can prove the 
receipt of the consideration by other evidence. Nor 
are the opposite opinions of Loenius^ Vinnius^ Van 
Leeuwen,^ and of the jurists in their notes on Merula,^ 
upon the decisions of the Court cited by Gronewegeh,^ 
and in the Bellum Juridicwm,^ applicable here ; since 
they treat of provisional payment, whereas Grotius here 
speaks of condemnation on the principal case. Neither 
does the reason of the present law, which is appealed 
to by Loenius' and Merenda^ in any manner militate 
against the taking of this exception ; whilst on the other 
hand, the adiriissibility of it is favoured by the circum- 

' Decis. en Observ. 119. ' Select Quiest. L. i. c. 41. f. 

^ Gems. Forens. part. i. 1. 4. c. 14. n. 6. 

' Man. van Proced. 1. iv. t. 40. cap. 14, p. 47. (ed. 17S3.) 

= Ad. li. 1. and ad. Cod. iv. 30. 4. « Gas. 18. 

' d. 1. ' Contr. Jur. 1. xvi. cap. 44. 
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stance of the Supreme Court having in similar cases 
allowed the exception non numeratie dotis,^ and the 
replication non solutas pemmiee}" 

DXXIV. The exception non numeratm peeunise may 
be renounced in the same instrument by which the 
liierarum obligatio is contracted. By this renunciation, 
however, the benefit of the exception is only considered 
to have been dispensed with in the same manner as if 
the two years had already elapsed, for by the present 
law this benefit is limited to that period; but in these 
cases the debtor is still permitted to prove the non- 
receipt of the consideration. 

Sec. 6. 

DXXV. When a note or chirograph has been made 
payable to the holder, any one who holds it may sue 
thereon ; not only in those places where this is allowed 
by custom,, as in South Holland," Dordrecht,^^ and Am- 
sterdam,^^ but elsewhere also ; it being clearly allowed 
by the reason of our law." Excepting, however, where 
the holder has obtained the instrument from the legal 
possessor by fraud, and the latter has given timely notice 
thereof to the debtor, or the debtor himself can prove 
mala fides on the part of the holder. If the holder 
himself is in possession of the instrument bond fide and 
by a just title, but the party from whom he derives his 
title had obtained it by theft, he is still entitled to 

' Neostad. de Fact. Anten. obs. 11. 

'" Neostad. Sup. Cur. Dee. 4. 

" Art. 38. See Van de Weld, HaTulv. van Dordrecht, p. 1362. 

« Alt. 39. p. 1344. 

" Handv. p. 565. Eoseboom, cap. xlvii. art. 5, 6 ; Loen. Deeia. 98. 

" Thes. 510, init. Bynkersh. Q. J. Frio. 1. iL cap. 11. 
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payment. If the instrument has been made payable to 
Titius or the holder, all that we have said would still 
apply, notwithstanding the statute of the 27th July, 
IfciSo, which relates only to the law of Amsterdam} 
But if it had been made payable to Ti(ius only, and 
he has afterwards indorsed it to the holder, the debtor 
may plead as against such holder payment or compen- 
sation made to Titius.^ If made payable to Titius or 
the lawful holder, the holder ought to prove his own 
right, and if he be an ulterior holder, the right of all 
the prior holders.^ 

Sec. 7. 

DXXVI. Provisional payment cannot be decreed 
on an instrument wherein the causa debendi or con- 
sideration has not been specified.* And this is not 
affected by the law of Antwerp,^ nor by the decision of 
the Court reported by Loenius,^ which was perhaps 
based thereon ; for not only do the prirciples of the 
law and of public convenience incline the other way, 
but this very article of the statute of Antwerp seems 
afterwards to have been designedly omitted in the 
statute of Amsterdam, given by Boseboom,'' who enu- 
merates almost all the other articles of the law of 
Antwerp. 

DXXVII. The practice of provisional payment 
having been introduced not from the Koman Law, but 

' Sandv. p. 567. Boel ad Loen. eas, 5. 

' d. Stat. 27 July 1635. 

' Bynkersh. d. 1. Eoseboom. cap. xlvii. art. 8. 

* Neostad. Cur. Soil. Decis. 58. SoU. Consult, d. i. cons. 303, f. 

' Stat. Antwerp, cap. liii. art. 5. 

« Decis. 5. p. 36, f. ' Cap. 47. 
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on principles of equity and general convenience, in cases 
wherein a fuller investigation would require time, it 
may be decreed in all cases where the claim of the 
plaintiff is definite and liquid, by an interlocutory 
order of the judge ; but it may, it seems, be validly 
opposed by equally liquid proof on the part of the 
defendant, not only in writing, but even by witnesses.* 

Sec. 8. 

DXXVin. A debt is not proved, as against the 
other creditors, by an instrument, merely signed by 
the debtor, if not supported by other additional proof, 
or at least by an oath. 



Chaptee VI. — Sec. 9. 

DXXIX. Since a ward is not himself civilly liable 
on contracts entered into without the guardian's assent, 
he may, where a bilateral contract has already been 
fulfilled, recover back a thing which he has parted 
with ; but is not bound in respect of what he may have 
received, further than 1;o the extent to which he has 
been benefited thereby. If, on the other hand, he 
desires to sue on a contract, which is indeed perfect but 
not yet fulfilled, he ought either to fulfil the entire 
contract, or wholly to recede from it.® 

Sec. 11. 

DXXX. The doctrine here laid down by Grotius, 
namely, that in real contracts a locus fsenitentise is 

' Van der Linden, Form, van Proced. d. i. b. 2. h. 6. § 13. p. 207. 
' Dig. xix. 1. 13. § 29, junot. § 27, 28. 
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allowable previous to the delivery of the thing, should 
be understood ouly of a pre'paratory treaty, not of a 
definite and explicit promise, on which, though con- 
sisting of a nudum pactum,, an action is maintainable.' 



Chapteb VII. — Sec. 9, 

DXXXI. Since a depositary is liable in respect only 
of lata culpa, you cannot, as maintained by Grotius, 
require of him, although himself a very prudent per- 
son, the same amount of care or diligence as he is wont 
to use in his own concerns ; nor can such a doctrine be 
supported by the 1. 32 of the Dig. xvi. 3, which relates 
only to the common nature of man.* 

Sec. 10. 

DXXXII. A person who receives remuneration for 
the custody of a deposit, is not liable in respect of 
accidents, nor of cuipa levissima, but only of culpa 
levis? 

Sec. 11. 

DXXXIII. A depositary may retain the thing de- 
posited, on account of necessary expenses ; — according 
to the true meaning of the Civil Law, as well as under 
our own law, by which it is now settled that even a third 
party may, for the purpose of securing a debt due 
to him, arrest the deposit in the hands of the deposi- 
tary. 

' Eoseboom, Keur. cam Amsterd. cap. xlvii. art. 4. 
* [See Nederl. Advijsb. d. i. cons. 305.] 
" Dig. xix. 1. 1. § 8. 
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Sec. 12. 

DXXXIV. A necessary sequestrationf ought not, 
even at the present day, to be allowed without just 
cause, and this holds true in respect also of money paid 
(into Court) ; for Groenewegen^ is wrong in concluding 
from the Instructions of the Court that this rule of the 
Civil Law has been abrogated by custom.* 

DXXXV. If the money deposited in a public office 
cannot be recovered from the actuary, the magistrates 
who have conferred the office on him, and have not 
taken the security required by law, are from the reason 
of law bound to make good the deficiency.^ 



Chapter YIII. — Sec. 1. 

DXXXVI. In order to a pledge properly so called 
being considered such by law, and also to exempt it 
from the payment of the duty of two and a half per 
cent., it ought to have been actually dalivered.* Nor 
would the fictitious title of a freearius % (by whicti a 

t [Namely, a sequestration effected by order of Court, as distin- 
guished from one effected by mutual consent. See Holl. Cons. d. iv. 
cons. 346, § 19 ; Damhoader, Civ. Pract. o. Ixii. § 21 ; Matth. de Auct. 
i. 3. § 3.-Tr.] 

« Art. 36, 94 ; & Ampl. art. 11. 

* Ad Cod. iv. 4. 

= Voet (ad Pand. xix. 1. § ult.) dissentiente. [See Neostad. Deois. 
Supr. Cur. 61.— Tr.] 

" Waarsch. 5th Feb. 1665. (See Boel. in not. ad Loen. cas. xvii. p. 
127.— Tr.) 

J IPrecarius. — See Sandar's Justinian, iv. 15. § 4, note, — " By pos- 
sessing precario is meant possessing by having extorted possession by 
prayer and entreaties. When the person from whom the possession 
had been extorted wished to do so, he could alwajs resume it. — Tr.] 
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pledge which has not been properly delivered, may be 
retained by the debtor), be of any avail herein.-^ 



Sec. 3. 

DXXXVII. A pledge properly so called may be 
effected even in respect of immovable property, but 
not without a solemn cession in law, and the payment 
of the duty of two and a half per cent. 

DXXXVIII. A person who desires to pledge or 
mortgage a debt due to him, the chirograph of which it 
is not the custom to deliver, and which is only regis- 
tered in the name of the creditor, ought, after the pledge 
has been contracted, to sell the debt to the creditor, 
under condition that it should be resold to him for the 
same price, on payment of the debt. 

DXXXIX. It is clear that a contract of pledge as 
respects the property of a third person, is valid, even 
without the owner's consent ; not, however, so as to create 
a right of pledge to the prejudice of the owner ; unless 
the pledge has been effected in his own name by one 
whom the owner has authorized to pledge or alienate 
the thing on his behalf.^ 

Seo. 4. 

DXL. If a creditor alleges that the pledge cannot 
be restored on account of accident, it is for him to prove 
the accident which has occurred,^ and also that he has 
used proper diligence, if it be a case in which neglect 
may give a cause of action ; but,*on the other hand, if 

' Grot, in de Holt Cons. d. iii. st. 2. cons. 174, n. 5. 

' Nederl. Advijsb. d. ii. cons. 8. ' Ad Cod. iv. 28. ult. 
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the accident be of an extraordinary nature, and has been 
occasioned by extrinsic violence, he is prima facie pre- 
sumed to have used proper diligence. 



Chapter IX. — ^Sec. 6. 

DXLI. Groenewegen and Voet^ are not correct in 
stating that a res commodata may be arrested by the 
commodatory or borrower in his own hands for any 
other debt besides the expenses incurred in respect of it. 



Chapter X. — Sec. 6. 

DXLII. Inasmuch as loans of money on interest are 
wont to be made for the benefit as well of the creditor 
as of the debtor, the debtor may not, without the con- 
sent of the creditor, pay the principal before the time 
agreed upon, and thus discharge himself from his liability 
to pay interest. 

Sec. 8. 

DXLIII. The interest on an amount which is to be 
repaid within a certain time, continues to run upon 
default of payment ; as decided by the Court,^ contrary 
to the rule laid down in Cod. iv. 32. 7, and which had 
been adopted by the Court in a former decision. 

Secs. 9 & 10. 

DXLIV. As regards the question, whether interest 
is lawful or not, Grotius in his Introduction, which was 
written before his work on the Rights of War and 

* Ad Pand. xiii. 6. § 10. ' Loenius, Decis. cas. 29. 
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Peace, does not, as Barheirae supposes/ express a dif- 
ferent opinion to the one which he lays down in the 
latter work ;^ nor is he even inconsistent with himself ; 
for he there treats of the imperfect duty of a Christian 
abstaining through motives of charity and beneyolencf 
from receiving usurious gains without any loss to him- 
self ; whilst here he treats of the absolute right of a 
person who, as a compensation for the benefit which 
another derives from his money, stipulates for interest, 
and cannot therefore be deprived of it without loss to 
himself. 

DXLV. As regards the legal rate of interest, there 
was formerly a difference of opinion in Holland. But 
the Court, on the 6th of iWay, 1610, decided that it 
would not allow a higher rate of interest than 6J per 
cent, in respect of a conventional mortgage, and 7 per 
cent, in respect of chirograph-debts.* Similarly the 
Supreme Court has held it lawful, where no mortgage 
has been given, to promise interest at seven or eight per 
cent.;* and where the rate has not been defined by 
express stipulation, it has allowed six per cent, as the 
ordinary rate.^ 

By the pupillary laws also, which were passed by 
the States, the rates of interest on the moneys of the 
wards were not uniform ; though never higher than 8J 
per cent. At Amsterdam, on the passing of the laws 
concerning the public Bank, it was determined that a 



• Not. Gall. ad. 1. iii. c. 12. § 20. n. 9. 
' L. Iii. 0. 12. § 20. n. 3. 

^ Deds. en Besol. van den Hove, n. 311 ; Loen. Decis. cas. 21. 
' 31 July, 1621, Coren. Ohs. 4. 

■■ Neostad. Deeis. Supr. Cur. 51. p. 199, iuit. And see Moll. Con- 
sult, d. iii. st. 2. cons. 79. 
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higher rate than four per cent, should not be permitted.® 
The Coait also, since the rate of interest on public 
debts has been four per cent., has fixed the same rate 
in cases where no particular rate of interest has been 
promised ;' and rightly so.* 

DXLVl. But now, since the public rate of interest 
has so risen that five per cent, has been promised for 
money voluntarily lent by citizens to the public trea- 
sury, and for which a mortgage is also granted ; and 
since there is no general Law of Holland or Eome pro- 
hibiting interest at six per cent., it would not seem to 
be illegal to stipulate for that rate, especially in respect 
of chirograph-debts. 

DXLYII. The Plaeaat of Charles V. of 1540.' per- 
mitting merchants to stipulate the rate of twelve per 
cent., should only be understood in reference to bonds 
for a year or shorter period, and not for any longer 
time ; nor, since the resolution of the Court of the 
year 1590/° does it seem to have been any longer 
received in practice ; and they could not therefore 
legally stipulate for a higher rate of interest than six 
per cent.^^ This rate has, however, been since reduced 
by custom to five per cent.," and even to four.^^ The 
two laws last cited seem, however, to relate to those 
cases only where interest accrues due on delay, and not 

« WilleluMr v. Amst. 24 Dec. 1682, art. 1, & of 27 Jan. 1684, art. 1. 
Handv. p. 681, sq. 

' Eechtsg. Observ. part ii. obs. 71. 

' Dig. xxii. 1. 37. arg. Costum. van Bhynl. art. 103. 

9 Art. 8. 

'" Deds. en Besol. van den Hove, n. 248. 

" Cod. iv. 32. 26. § 1. arg. Willekeur van Amsterd. 28 Nov. 1609 ; 
Handv. van Amsterd. p. 540. 

12 3 Oct. 1658, Handv. p. 541. " 27 Jan. 1741, Hando. p. 520. 
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where it has been expressly promised by stipulation. 
Excepting however as to Amsterdam, — 1. Where a 
sale and purchase has been effected without security 
being given for the price {om comptant) ; in which case 
eight per cent, may even now be claimed ; ^ 2. Where 
the plaintiff in a case of insurance has wrongfully 
claimed and obtained provisional payment, and after- 
wards fails on the principal case ; and, 3. Where the 
insurer having been condemned, does not immediately 
comply with the final sentence ; in which two latter 
cases also eight per cent, may be claimed.^ 

DXLVIII. The prohibition against compound inter- 
est on private debts seems to extend to annual rents 
also ; though Groenewege'n? is of a different opinion. 

DXLIX. The amount of unpaid interest may not 
exceed the principal ; nor does it seem', therefore, that 
provisional payment of such can be decreed ; although 
the Court has sometimes decided otherwise.* 



Chapter XI. — Sec. 1. 

DL. There is a great difference between a Bottomry- 
bond and a Water-hrief, or Byl-hrief, i.e., an instrument 
by which the purchase of a vessel is acknowledged and 
the vessel itself specially mortgaged to the seller for the 
price, a clause of general mortgage being commonly 
added. This right of mortgage is not subject to the 
payment of the two and a half per cent, duty, and 
remains to the creditor, though not in possession of the 

' Waiekeur. o. Amst. 30 Jan. 1665, and 27 Jan. 1741. ibid. p. 520. 

' Ordonn. van Assur. en Avar, van Amsterd. art. 47, 50. 

= Ad Cod. iv. 32. 28. 

* Merul. Man. van Proced. I. iv. t. 37. cap. 2. § 3. not. (e). 



BOOK III. CHAP. XI. SEC. 2. 193 

vessel, even after expiration of the period appointed 
for payment." 

DLL The points of difference are these, — 1. In a 
JSottomry the debt originates on a loan (ex causa mutwi) ; 
in aByl-brief, on a sale (ex causa emptionis) ; 2. In 
the former, on the loss of the vessel, the debt is at the 
risk of the . creditor ; in the latter, if the vessel is lost 
the personal obligation and the general mortgage still 
remain ; 3. By the former not only the vessel, but the 
merchandise also, may be mortgaged; by the latter j 
the vessel alone ; and, 4. In respect of the right of pre- 
ference, a subsequent bottomry, as conducing to the 
preservation of the subject of the mortgage,* has priority 
over a prior mortgage by Byl-hrief.'' 

DLII. Bottomry, properly speaking, is a contract' 
on which money is advanced upon the mortgage of a 
vessel, on the conditicm that if the thing mortgaged 
be lost, by accident during xhe voyage, the debtor should 
be free. 

Sec. 2. " ■• 

DLIIL A bottomry has, under our law, the fol- 
lowing peculiarities: — 1. That it is exempt from the 
payment of the two and a half per cent, duty ; 2. That 
it may be contracted by the master of the vessel ; 3. 
That it gives the creditor the privilege of mortgage in 
respect of a movable, which privilege accompanies it 
wherever it goes. But it possesses this particular pri- 
vilege only where, looking to the origin of the trans- 

* Barels, Adv. over den Koophand. d. i. cons. 75. 

° Dig. XX. 4, 5, 6. 

' Bynkersh. Q. Jut. Priv. 1. iii. c. 16, p. 512. 
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action, the bottomry has been contraetied in a foreign 
port.^ It has, however, become the custom that a 
bottomry might be legally contracted in this countiy~ 
also, with the consent of the majority of the owners, 
and be constituted in respect even of merchandise, and 
should be exempt from payment of the two and a half 
per cent, duty; though a bottomry or merchandise 
contracted in this country ought not to enjoy this 
exemption.* 

DLIV. A mortgage of vessels or merchandise, 
effected under the pretended name of bottomry, but 
wherein the creditor does not undertake the risks of 
the sea, does not extend the privileges of this contract 
to the acts performed thereunder.* 

DLV. Since the object of the bottomry of a vessel 
is to procure the funds necessary for the voyage, a 
larger amount than is necessary cannot be lent on this 
contract ; unless, perhaps, the rest of the money or the 
merchandise purchased therewith have been shipped in 
the vessel, and is therefore conveyed at the like risk of 
the creditor. And in this case, if the vessel arrives in 
safety, the amount stipulated even for this larger sum 
may be claimed, although such sum or the merchandise 
purchased therewith has perished: if, on the other 
hand, the ship itself is lost, tlie money also is lost^- 

' Keur. van Amsterd. 13 Aug. 1527 ; Sandv. van Amsterd. p. 541. 
Brief aan den H. Burgerm. van Amst. 25 June, 1621 ; Ibid. p. 538. 
n. 21 ; Waartoh. 5 Feb., 1665. [Barels. Advije. over den Koophand. d,i. 
cons. 72, pag. 387.— Tr.] 

^ Ord. op den 40. penn, van 1695, art. 36. Ord. op den 40. penn. van 
de Schepen, van 1699, ait. 2, Byukersh. Q. J. Priv. 1. iii. c. 16. p. 
515, sq. 

' Bynkersh. Q. J. Frir. 1, iii. c. 16. p. 515, sq. Barels, Advies. over 
den Kooph. d. i. cons. 71. p. 382. 
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though the residue of the money, or the mercbandise 
therewith purchased, may have been saved. 

DLVI. Bottomry and Peevnia Trajectitia differ in 
some respects, and are similar in others. 

They differ from each other in the following respects : 
1. In pecvmia trajectitia, the money itself or the mer- 
chandise purchased therewith,* is conveyed at the risk 
of the creditor, but the money is not at once laid out at 
the place where it is lent ;° but in bottomry the money 
is lent for the purpose of fitting out or repairing the 
vessel, or of purchasing provisions ; and the merchan- 
dise which may be purchased therewith is not at the 
risk of the creditor ; 2, Fecunia trajectitia is not at the 
risk of the creditor before the day on which it has 
been agreed that the vessel should set sail :* but in a 
bottomry all the risks of the sea, from the time the 
contract has been entered into, attach to the creditor ; 
3. In peevnia trajectitia, it is the money lent which is 
at the creditor's risk ; in bottomry, it is not the money 
lent, but the vessel or mortgage bound for the amount, 
which is at his risk ; 4. Peewnia trajectitia may subsist 
without a pledge or mortgage ; but bottomry without 
a mortgage is a contradiction in terms. 

DLVII. They are similar in the following respects : 
1. That in both contracts the force of the obligation 
depends on the preservation of the object, the risk of 
which the creditor has undertaken : which in bottomry 
is the vessel or merchandise, and in pecimia trajectitia 
the amount lent or the goods purchased therewith ;' and 
on their perishing, the entire obligation is cancelled 

* Dig. xxii. 2. 1, in fin. , Dig. xxii. 2. 1. 

= Dig. xxii. 2. 3. ' Ibid 1. 6. 

2 
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includiDg also any irortgage given in svbsidivmi;^ 2. 
That the master, by altering the course of the vessel, 
takes the risk on himself f 3. That any rate of interest 
may be promistd according to the measure of risk 
undertaken ; and 4. That the excessive rate of interest 
ceases on the risk ceasing. 

DLVIII. Bottomry differs from insurance ; though 
in both contracts the risk attaches to a (.erson other 
than the debtor : For, 1. There cannot be a bottomry 
unless the person who has undertaken the risk lends 
the money ; but an insurer does not lend any money, 
but on receiving a premium, undertakes to be responr 
sible for the risk; 2. There cannot be a bottomry 
without a mortgage of the vessel or merchandise ; but 
an insurance, where the premium has been paid, is not 
accompanied by any right of mortgage in favour of the 
insurer ; 3. If the vessel has arrived in safet)', though 
in a deteriorated condition, the entire amount lent 
on the bottomiy, together with amount of the r sk, 
should be paid, according to the maxim hodemery 
draagt geen avery, — Bottomry bears no average; on 
the other hand, in insurance, allowance is made for loss 
by deterioration also. 

DLIX. It has been questioned whether these three 
points of difference obtain in respect of a bottomry of 
merchandise also. It was decided at Amsterdam^ that 
they do not; but that rather the opposite rule 
hodemery op goederen draagt avery — bottomry on goods 
bears average — should govern ; but it has since been 

> Ibid. 

^ Cod. iv. .SS. 3. lioll. Cons. d. iv. con/i. 110. 

^ 18 March, 1705; Advies. over den Koopli. d. i. cons. 65 AEespons- 
9 Nov. 1705 ; Ibid. cons. 67. 
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decided otherwise, and, as I think, correctly (looking 
to the nature of the transaction*), by the Schepenen of 
Amsterdam,' by the Court of Holland,^ and by the 
Supreme Court.' 

DLX. By the risJcs of the sea, which a bottomry cre- 
ditor undertakes, are to be understood all risks whether 
oc<;asioned by injury irom wind and water, or by violence 
from enemies, or by the unskilfulness or negligence 
of the master (provided he does not deviate from Jiis 
cours-).* Hence if a vessel has been captured by the 
enemy, but has afterwards been ransomed, the creditor 
nevertheless loses his right therein.' The same rule, 
has been laid down in de Nederlandsohe Adviesboeh in 
respect of a bottomry of merchandise -^^ but an opposite 
opinion has been expressed by another jurist, who 
admits the creditor, after deduction of the amount paid 
as ransom.-'^ 

DLXI. In order to entitle the creditor to recover 
in full it is not sufficient that the keel of the vessel 
has been preserved ; but it is necessary that the whole 
amount should be recoverable out of the vessel and its 
tackle and rigging ; otherwise the master is discharged 
by delivering up the vessel to the creditor,, who will 
thus have as much as can be realized from the vessel ; 
according to the terms usually inserted in the contract 
— Zo verre deze hodem zo veel te land hrengt, — so far as 
this bottom shall bring so much to shore.^^ 

* Thes. 552. » A. 1709. « A. 1710. 

' 27 Jan. 1711.— See Bynkersh. Q. Jur. Fr. h iii. c. 16. p. 514. 

' Verwer, van Bodemery, § 15. 17, & ad. § 24, p. 177. 

' Nederl. Adviesb. d. 1. cons. 11. '° Cons. 52. 

" A. 1707 : ste Advies. over den Kooph. d. i. cons. 70. 

" Verwer, p. 254. 
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DLXII. In case the vessel is lost, if anything caa^ 
be realized from the tackle and rigging which may hav^ 
drifted ashore, the whole of it goes to the creditor ; for 
these also are wont to be expressly included in the mortr 
gage, op myn voorsz. seMps-hiel en seheeps-gereedsehof^ — 
over my said ship and ship's tackle ;^ and even if not 
expressly so included, they tacitly follow the ship.^ 

DLXIII. The same rule is not applicable to the 
merchandise shipped on board, and not bound or 
included in the bottomry: for the cause just cited^ 
Zo verre deze hodem zo ved te land hrengt, is not to be- 
extended farther than to the vessel and its tackle. 

DLXIV. As regards the right of preference which 
attaches to a bottomry : 1. A bottomry is clearly on 
the same footing as a special mortgage of movables 
which have been delivered to the creditor ;* 2. Since a 
bottomry is necessarily wont to be contracted for the 
purpose of preserving the property, it is preferred] to a 
prior mortgage and to a Byl-brief; and a subsequent 
bottomry to a prior one;* unless several bottomried 
have been contracted within a short space of time at 
the same port, in which case they all have equal rights,*: 
namely, when at the termination of the voyage, the 
creditors sue for their claims ; since all of them have 
incurred the same risk during the same period. And 
the reason of this rule meets the doubts expressed on 
the subject by Byniershoek.^ 

DLXV. — 3. Debts subsequently contracted for the 

' Verwer, p. 254. Byiikersh. Q. /. Priv. 1. iii. c. IG. p. 509. 
' Dig. xxi. 2. 44. 

' See Thes. 450. * Dig. xxi. 2, 5, 6. 

5 Brief Amst Uoth June, 1621. Eandv. p. 538, n. 21. 
« 1. c. p. 513. 
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purpose of preserving a vessel already subjecf to a 
bottomry are preferred to the bottomry itself ;' and, 4. 
The master of the vessel, after paying these debts, may 
sue for the same even without a cession.* 

DLXVI. — 5. It has been held,* that a special bot- 
tomry of particular goods should be preferred to a 
general bottomry of goods. 

DLXVII. — 6. If the consignee (or the party to 
whom the goods are to be delivered after conveyance) 
has on receipt of the bill of lading (or instrument 
whereby the master has acknowledged the shipment of 
the goods), and relying on this security, accepted bills 
of exchange or incurred other expenses, such as of 
insurance, he is preferred to the creditor of a bottomry 
subsequently contracted. This rule, which as Verwer^" 
thinks, is contrary to the nature of bottomry, has been 
expressly laid down at Amsterdam^^ and BotterdamP 

DLXVIII. Money lent on a bottomry of goods 
may be insured, provided it be stated in all the bills of 
lading, where it relates to a voyage to the East Indian 
Colonies or back to Holland, or otherwise in the bot- 
tomry itself, that the money has been received, adding 
the day and place, and the name of the persons : 1, by 
whom, and 2, to whom it was paid, and 3, for whose 
benefit it had been lent. It has been so provided at 
Amsterdam.*^ 

' Dig. XX. 4. 6. § 1. Verwer, § 22, 23. 
" Verwer, d. 1. and p. 172. 

' 8 Mar. 1706. Admee. over den Kooph d. i, cons. 66. 
'» § 32. 

" 80th Jan. 1682 ; Eandv. 538, n. 22. 
" Law of 1768, »oji Executien en Prseferentien, art. 30. 
•3 26th Jan, 1693, art. 3 ; Eandv. p. 660, and 10 Mar. 1744, art, 21 ; 
ibid. p. 665. 



200 commentakies on geotius' intkoduction. 

' Sec. 3. 

DLXIX. There appears to be no reason why the 
owner of vessels in foreign patts may not, as held fey . 
Bynkershoek,^ contract a bottomry. It is frequently 
done in respect of goods.^ 



Chapter XII. — Sec. 6. 

DLXX. As remuneration is not repugnant to the 
nature of mandate or 'commission,* so by our customs 
remuneration may legally be recovered, not only where 
it has been promised, but even where it has not beeii 
promised, provided the act or service done be such as 
it is usual to give remuneration for.* Not so where 
there has been no promise, and the laws or customs are 
silent in respect of remuneration for any particular 
business ; whence the somewhat more general doctrine 
of Bynhershoeh^ should, it seems, be taken with limita- 
tion. 

Sec. 8. 

DLXXI. A sudden and unexpected emergency 
wholly excuses a mandatory who either has not 
thoroughly fulfilled the mandate or has exceeded his 
limits.^ / 

DLXXII. As/on the contract of a mandatory the 

' Q. J. Priv. 1. ifi. c. 16. 

^ Verwer, p. 255. n. 3, and p. 256. n. 4. Advies. over den Kooph. d. i. 
cons. 67 ; and see an instance in Bynkersh. p. 513. 

' Dig. xvii. 1. 6. " Dig. L. 17, 34, arg. 

' Q. J. Priv. 1. ii. c. 6. p. 247. 

" Dig. xvii. 1. 30. See an instance in de Advies. over den Kooph. d. i. 
cons. 78. p. 405, sqq. ; 
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mandator may sue, even without cession of action,' so 
also may he himself be sued thereon in the direct action 
by one with whom the mandatory had contracted in his 
name.' 

Sec. 10. 

DLXXIII. A mandatory who has exceeded the. 
limits of his mandate in respect of a purchase has no 
action for .the excess, not even the action negotiorum 
gestorum f nor, if we follow the strict reason of the law, 
can he retain the thing for himself ; which rule, how- 
ever, should, perhaps, be tempered by equity," if the 
thing be worth the price at which it was purchased, and 
could not be had at a lower price. 



Chapter XIII, 

DLXXIV. In that kind of exchange which is called 
local {a locis, from the two places to which it has re- 
ference) mercantile, or trajectitious, there generally are 
or are supposed to be four parties ; first, the person 
who gives the value or money, and who is called the 
remittent ; secondly, the person who, upon receiving the 
value or a promise to pay it, gives the bill of exchange,' 
and who is called the drawer ; thirdly, the person to 
whom the bill is addressed, and who is requested to 
make payment, who is called the drawee ; and, fourthly, 
he to whom the payment is to be made, and who is 
called the presenter, payee or holder. There may also 
be other parties, such as indorsees {i.e., mandatories of 

' Thea. 478. 

' Coren, 06s. 28. n. 47, 48 ; Bynkersh. Q. J. Friv. 1. iii. c. 16. p. 508. 

' Xhes. 505. '» Voet. ad Pand. xvii. 1. § ii 
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the holder duly appointed by him, to whom the pay^ 
ment may be made) ; sureties of the drawee ; or third 
parties aeeepting, who, though the bill be not addressed 
to them, promise to pay it. 

DLXXV. We should be careful to distinguish be- 
tween exchange or the carabial transaction, and the 
cambial letters or bills of exchange, drawn in pursuance 
of it. The former is perfected by consent between' the 
remittent and the drawer; the latter consists of a 
written mandate regarding the money to be pa;id td 
the holder at a time and place agreed upon ; and which 
mandate becomes binding upon the acceptance of the 
drawee, and then produces that literarum ohUgatio, in 
its wider sense, of which we have spoken in Thes. 
521. 

DLXXVI. As to the nature of this transaction, and 
what kind of contract it most approximates to, there is 
much controversy. The opinion of Dupms on the 
subject^ seems to me to be the most correct ; namely, 
that exchange (i.e., the transaction which is entered 
into between the remittent and the drawer) is a certain 
species of sale and purchase, wherein the remittent, or 
party giving the value, stands in the place of the pur- 
chaser, who pays or promises to pay the price ; and the 
drawer, who undertakes to draw the bill, stands in the 
place of the vendor. 

DLXXVII. The object or purpose of this transaction 
may be twofold ; for either the drawer, in order to be 
discharged from what he owes to the remittent, gives him 
the bill of exchange, by virtue of which the latter recovers 
the amount from some other person ; in which case there 

' Tract, de I'art dee Lettres de Change (apud Savary, Parfait Nego- 
ciant, torn. i. p. 431, sqq.) cap. 3, § 13, eqq. p. 434, sq. 
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is a datio insolutum or giving in payment, which stands 
ia place of a purchase f or secondly, the remittent, re- 
quiring money at another place, bargains with the drawer 
for a bill of exchange, to be paid at such other place ; in 
which case there is a simple purchase and sale. This 
latter is called simple exchange {zuivere wissel) ; and 
the former mixed exchange {gemengde of sehuld- 
wissel.Y 

DLXXVIII. The merx or the thing sold in such a 
transaction is not, properly speaking, the action or right 
of recoTery which the drawer has against the drawee ; for 
he who sells a right of action is discharged, though, in 
consequence of the debtor's poverty, the action may 
have become worthless ;* whereas the drawer of a bill 
is not discharged unless the money has been paid. But 
the thing sold is the money itself, which is sold on the 
conditioa that it should be paid at the time and place 
stipulated in the bill of exchange. Nor is the 1. 1. of 
the Dig. xviii. 1. opposed to this view ; for not only is 
money situated elsewhere saleable, but the value of 
mercantile funds also is subject to change, and even 
money itself, the value of which is fixed, rises or falls 
according to particular places.* 

DLXXIX. From the nature of a sale many corol- 
laries may be drawn in regard to exchange. 

And, 1, indeed, neither party can without the consemt 
of the other withdraw from such a consensual contract, 
even though the biU of exchange may not as yet have 
been drawn ; northerefore can the remittent retract from 

« Cod. yiii. 45. 4. 

* Phoonsen, Wmel-styl, cap. 3.5. p. 264, sqq. 

♦ Dig. xviii. 4, 4, 5. 
» Dig. xiii. 4, 3. 
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the bargain ;^ but if there arise weighty suspicions and 
apprehensions of loss, — as, for example, if the purchaser 
at the outset of the contract entertains doubts of the 
indemnity, — he may demand personaj. security,^ or claim 
restitution of the price or yalue already paid.^ 

DLXXX. Similai-ly.the drawer after he has received 
the value cannot withdraw from the contract, nor re- 
voke the mandate for payment given to the drawee. 
If, however, the value has not been paid, he may legally 
retain the bill, where credit has not been given, until 
the value shall have been paid ; or, even where credit 
has been given, if he afterwards has weighty reasons to 
apprehend loss, he may retain it until sufficient security 
has beea given for the value.* And where the bill has 
already been delivered, and has been transmitted by the 
remittent, if indeed the latter continues to be the owner 
of it, the drawer may legally revoke his mandate ; but 
if the dominium thereof has passed by endorsement to 
a third party for value paid, he cannot revoke it, since 
he ought to suffer the loss himself as the penalty of 
having given credit too rashly, rather than that the 
purchaser of the bill, who, without any fault of his own, 
has relied on the acknowledgment on the bill itself of 
the value having been received or taken in account, 
should be affected thereby.* 

DLXXXI. — 2. If the bill has been drawn payable 
on a particular day, the remittent (as purchaser) as well ' 
as his mandatory, the holder or indorsee, is bound to 
send it in due time to the place where it is to be paid, 

• Uupuia, cap. v. § 8, 9, ' Dig. xviii. 6, !?,§]. 
3 Dig. xii. 4. ult.— Cod. vili. 45. 24. Dupuis, § 10. 

* Inst. ii. 1. § 41 arg. Dig. v. 1. 41. 

° See Dupuis, d. cap. v. § 23, & axiom. 4. 
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in Older that it might be presented to the drawee for 
accoptance and payment. For since this kiad of sale is 
usually made on the condition that the thing sold should 
be delivered on aparticular day, the remittent who makes 
default in this respect is similar to a purchaser, who, 
having delayed to accept, takes the risk on himself.® 
It has, however, been especially enacted at Amsterdam 
that if the bill, though transmitted in due time, has, 
through any accident to the public courier, arrived too 
late, this default should not attach to the remittent.' 

DLXXXII. If the bill be drawn payable at sight of 
so many days after siglit, the rule above laid down does 
not hold ; and some delay, though not to an unreason- 
able extent, is allowedto the remittent. For the terms of 
the agreement between the parties should be observed.* 
And hence a traveller, who undertakes to convey a bill 
from the drawer to the party to whom it is addressed, 
is held to have had reasonable time allowed him for 
performing the journey he is about to undertake ; ' but 
a merchant who has purchased such bill in the course 
of trade, ought to bear the risks of too great delay and 
the chance of the debtor subsequently making cession 
to the Court.^" But many writers dissent herefrom.^^ 

PLXXXIII. — 3. The remittent, as purchaser, is 
bound to pay the price or value promised. At Amster- 
dam such payment is usually made the first or second 

" See Dig. xlvi. 3. 39, pr. 

' 31 Jan. 1761 ; see Eeitz, Grond-begins. van 't Wissel-regt — door 
Heinecoius. — Middelb. 1774. p. 631, sqq. Tvieede Vervolg. van Handv. 
van Amsterd. p. 81. 

« Dig. L. 16. 137, § 2. » Dig. xlv. 1. 137, § 2. 

i» Dupins, cap. vi. n. 20. sqq. 

" See Keitz, ad Heinecc. cap. iv. § 21, not. SI, p. 179, sqq. Advies. 
over den KoopTi. d, ii. cons.. 2. 
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day after the delivery of the bill, and may even be re- 
covered by parate execution.^ If the value has not 
been paid, the drawer may claim back the bills, the do- 
minium whereof he continues to retain, on account of 
the unpaid value f and if the remittent makes cession to 
the Court, he takes precedence before all the creditors.^ 
We havealready* stated the law as regards the case where 
a bill has been already transmitted by the remittent. 

DLXXXIV. — 4. The drawer, who has given a bill 
payable at a particular time and place, is similar to a 
vendor who has promised to deliver on a certain day, 
and ought to fulfil the condition of the contract.* He 
is bound to see that payment is made at the stipulated 
time and place. 

DLXXXV. — 5. Before the lapse of such period, 
however, he cannot be compelled to pay the amount, 
which the purchaser is entitled to, even though, the 
drawer not having accepted, the holder has made 
protest thereof. He ought, however (as -is generally 
done in hona fide proceedings),' to give security to the 
holder or the remittent for the amount and expenses, if 
payment be not made in due time.' 

DLXXXVI.— 6. If the bill be not paid on the ap- 
pointed day, the drawer is liable to the remittent, or to 

' Willelceur v. Amst. 31 Jan. 1656 ; Bandv. p. 543. n. 3. art. 2. 
Phoonsen, cap. viii. § 5. Eoseboom, cap. L. art. 30. And see other 
laws in Beitz, ad Seineec. cap. vi. § 3. not. 3. 

' Inst ii. 1. § 41. 

' Thes. 448. Heineco. & Eeitz, cap. vi. § 46. Advies. over den Kooph. 
d. ii. cons. 50. p. 195, sqq. & cons. 52. p. 208, sqq. 

* Thes. 580. 

5 Cod. iv. 49. 4. " Dig. v. i. 41. 

' Dupuis, cap. vii. n. 7, and cap. x. u. 19, Phoonsen, cap. xiii. § 7. 
Heinecoiua & fiei^z, cap. vi. § 4. p. 306, sqq. Grotius, infra, cap. xlv. § 9. 
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tlie holder who has succeeded in his place, in the amount 
and expenses.* 

DLXXXVII. Further: Many other obligations 
arise or may arise upon a bill of exchange ; as, — 

1. Where the remittent has authorized the holder, to 
whom he has transmitted the bill, to recover it if the 
mandate has been given only for his own benefit, and 
the mandatory is merely an agent to recover the bill, 
the remittent is bound to pay him the expenses which 
he hasiaeurred, and a reward for his services (provisie).^ 
But if the recovery has been authorized for the benefit 
of both the parties, and it has been agreed that the 
money should be paid to the holder as the creditor of 
the remittent, then, if the drawer has failed to pay, the 
remittent is bound to pay in addition to the holder, 
the re-exchange, i.e., the value together with the ex- 
penses." 

DLXXXVIII.— 2, The holder, as the mandatory of 
the remittent, is liable to him for neglect (levissima culpa) 
in presenting the bill to the drawer, and in recovering 
the amount from him ; or, if a protest ought to have 
been made and has been forfeited, he is bouud in the 
amount and expenses." Moreover, if he be not a 
creditor of the remittent, but is to recover the amount 
for his benefit, he is bound to restore the amount he 
has received. If before the amount due on the bill 
has been paid, the holder makes cession to the Court, 

' Dig. xix. 1. i. Dupuis, cap. xvi. n. 3, 19. Phouilsen, cap. xx. § 2. 
p. 158. Heineco, & Eeitz, cap. vi. § 4. p. 304, sqq. 

' Dupuis, cap. viii. § 5, and cap, XT. u. 1. 

'» Ibid. cap. viii. § 6. junct. cap. xv. a, 2., & sqq. Plioonsen, cap. 
XX. § 2. 

" Heinec. cap. vi. § 8. Phoonsen, cap. xv. § 3, 
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the remittent may claim the bills as owner ; and in this 
case he is preferred to all other creditors.^ 

DLXXXIX.— 3. A drawer, who by a bill of 
exchange requires the drawee, not being his debtor, to 
pay a sum of money, is bound, in case he pays it, to 
restore the amount to him. 

DXC. — 4. If a drawee, after acceptance of the bill 
has not fulfilled the mandate so undertaken, he is liable 
to the drawer in the amount and expenses.^ If he has 
not accepted, he is not, as a rule, liable, though he may 
be a debtor of the drawer's ; for no one is bound to 
undertake a mandate.^ 

DXCI. — 5. After acceptance of the bill, the drawee 
is liable to the remittent, as the purchaser of the right 
which the drawer had against him on the mandate so 
undertaken : he is also liable to a holder and indorsee, 
as the mandatories of the remittent.* It follows that 
an acceptance has the force of a promise,^ or a literarum 
obligation 

DXCII. — 6. All the prior indorsers are liable to the 
subsequent indorsees on the mandate, by which each 
has substituted the one next to him, for the recovery of 
the amount from the drawee, at the risk of each 
prior indorser,' so that the last indorsee may sue any 
one of the former indorsers whom he chooses. It is 

' Yerzamel. van Casus-positien, Voorstellingen en dedaratien hetrelc- 
Tcelyk tot voorvallende omstandigJieden in den Koophnndel. 1 e. Stiik, Amst. 
1793. 8". ibique oas. 13. p. 122, sqq. 

' Eeitz ad Seinec. cap. iv. § 38, not. 53. 

' Ibid. cap. vi. § 5. 

' Heinecc. cap. iii. § 17. junct. § 15, & cap. vi. § 5. 

^ Dupuis, cap. xvi. § 2. 

« TJies. 425, in fin. 

' Dig. XTu. 1. 22. § 2 & 45. § 7. 
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however, the custom for the next preceding indorser to 
be sued first.* There may also be a new obligation 
created, as on a sale, by which the indorser may become 
liable to his substitute, if the endorsement has been 
made for value received.' 

DXOIII. — 7. A drawer also, where the drawee has 
failed to pay, is liable to the indorsees ; for the right 
acquired by the remittent upon the sale" ie transferred 
by him by mandate to the payee, and by him to the 
indorsees : which obligation Qrotius treats of in a 
subsequent chapter.^^ 

DXOIV. Besides these obligations there are others 
which may arise in respect of a bill of exchange. Thus 
when the drawer has not accepted it, a third party may 
do so for the honor of the drawer, the remittent, or the 
indorsee, as we shall see hereafter. Moreover, although 
the drawee has accepted the bill, a third party also- may 
by signing it render himself also liable ;^^ which if done 
on the bill itself, is termed L'AvaJ,orAvallum ;^^ and a 
party so subscribing becomes thereby liable in solidum, 
without the henefidum ordinis or divisionisj^* and may 
be sued in the cambial action.* In both these respects 
such an obligation differs from that of a person who 



' Eeitz ad Heinece. cap. iv. § 39, not. 58, p. 230, sq. Dupuis, cap. 
xvi. § ], 7, 8, 19, &c p. 460, sq. Phoonsen, cap. ix. § 7. Savary, lib. 
iii. cap. 6. p. 89. Advies. over den Kooph. d. ii. cons. 17. 

» See Thes. 586. 

>» Thes. 586. 

" Chapter xlv. § 10. " Ad § 8. 

" Beitz ad Heinece. cap. iii. § 26, not. 55. Savary, libi iii. cap. 8. p. 
109, vs. L'Axal, &c. 

"< Savary, d. 1. vs. II est arrive, Sec. p. 110. Heinece. et Beitz, cap. 
vi. § 10. in not. p. 325, in f. 

* [Paraat. Wissel-regf. : — See Van der Linden's Instii. p. 693. — Tr.] 

P 
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by a separate instrament has simply engaged himself 
or intervened as surety for the drawee.* 

DXCV. In addition to the acceptor, and even the 
drawer and remittent, being liable to the holder and his 
substitutes, the indorsees ; and even all the prior in- 
dorsers to the subsequent indorsees ; each in solidvm ; 
several parties may also become in other respects 
jointly liable in solidum on the cambial process ; as 
where they have upon request accepted a bill, or where 
any party other than the drawee has bound himself 
in avallo? So also from the wording of the bill itself 
there may be several joint-creditors in solidum, as 
where at the request of the remittent, who has himself 
promised to give a similar bill to another, the drawer 
has in the bill acknowledged to have received the value 
thereof, both from the remittent himself and from such 
other.^ 

Sec. 1. . 

DXCVI. Exchange, so far as it is transacted be- 
tween the drawer and the drawee (which is all that 
Grotius here wishes to define), is a mandate regarding 
the payment of money to some one given by means of 
an instrument drawn up in due form, where it is also 
often usual and prudent to state that such instrument 
is a Bill of Exchange; which some authors require 
also as essential,* though others do not think it strictly 
necessary, provided the substantial requirements of a 

■ Heineco. cap. iii. § 27, and cap. vi. § 10, 11. 
' Heinecc. & Beitz. cap. iii. § 28, and in not. p. 131. Fl^oonsen, cap. 
xxii. § 2. 
' Voet ad Pond. xxii. 2, § 9. HoU. Consult, d. iii. st. 2. cons. 33. 
' Heinecc. cap. iy. § 9. 
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bill are present, and the names of the drawer, drawee, 
and payee are mentioned, and the receipt of the value 
acknowledged. Other particulars which are generally 
observed herein may be found in the treatises of 
Phoonsen,^ Hdnecdus, and Beitz.^ It should also be 
stated in the bill whether it is the only bill, or the first, 
second, third, &c., which is requested to be paid, the 
others of the same tenor not being paid.' A condition 
may also be annexed to the payment, as, for instance, 
" provided the vessel arrives in safety ; " as is done in 
those instruments called Bottomry-lills? 

DXCVII. In order to entitle a bill of exchange to 
the cambial process or paraat wessel-regt,* it is neces- 
sary that the place where it was drawn and the place 
where it has to be paid should be different. At Am- 
sterdam it is further required that one or other of the 
places should be beyond Holland ;' but at Botterdam}'^ 
and at Middelburg^^ this is not necessary. 

DXCVIII. The receipt of the value or considera- 
tion should be acknowledged in the bill ;^^ but it does 
not matter in what manner it has been received ; and 
the drawer may even take it upon himself {de waarde 
in rmj aelven)}^ 

DXCIX. It has been a question whether, upon a 
bill having been protested for non-payment by the 
draweOj the drawer, when sued by the holder or in- 
dorser or by the remittent himself, if he alleges the 

' Cap. V. § 3, sqq. ' D. 1. § 2, sqq. 

' Dd. 11. Verzam. van Casus-position, &c. cas. 2. 
' Phoonsen, cap. 37. * [Van der Linden's Inst p. 693.] 

» Willekeur. van Atmt. 26 Jan. 1679 ; Handv. p. 546. 
" Eeur. van Botterd. 24 Aug., 1720, art. 20. See Beitz ad Beinece. 
p. 633. " Idem, p. 83. " Heineoc. & Eeitz, cap. iv. § 13, 14. 

" Savary, 1. iii. c. 4. p. 74. vs. la troideme, &c. 

p 2 



212 OOMMENTAEIES ON GKOTIUS' INTBODUCTION. 

non-recept of the value, is entitled to the benefit non 
numeratm pecuniee ? The opinions of the l9,wyers and 
commentators, and the laws tbemselTes, vary on the 
subject.^ 

Etc. From the nature, however, of these transactions, 
and the reason of the Law of Holland, the following 
rules should, it seems to me, be observed hereon, : 

1. If the property in a bill of exchange belongs to 
an indorsee, who has given value to the remittent or 
payee, then the exception non nwmeratse pecjmi^ or 
of non-receipt of the value, cannot be pleaded against, 
s|ich indorsee by the drawer, who ought rather^ to 
suffer the loss as a punishment consequent on having, 
rashly given credit.^ 

DCI. — 2. If the indorsement has been made with- 
out any mention of the value having been paid by the 
indorsee, then he, as the agent in. rem alienam of the 
payee, may be met by the drawer with the same ex- 
ception as the payee liimself — not, indeed, the exception 
non nnm/eratm peeunis^ (which obtains only in respect, 
of a loan, not of a sale), but the exception contraetAs 
non impleti, or of the non-fulfilment of the contract, or 
the exception doU or of fraud, to be proved by the party 
pleading it. 

DCII. — 3. This exception, however, of the non-ful- 
filment of the contract will still be of less, benefit, to 
the party pleading it than the exception non nvmeratm 

' Uhl. Francf._TFiisseZ-iJesp. d. i. cas. 32, p. 157, sq.; d. ii. cas. 94. p. 
158, 162, n. 9 ; junct. d. i. cas. 56. p. 438, sqq. Heinecc. & Eeitz. cap. 
ii. 1. § 10, & not, 22 ; and cap. iv. § 13, & in subj. Diss. cap. i. § 4, p. 
474, and § 20. p. £06. 

' Thes. 580, in fin. 

' Dupuis. cap. V. n. 23. and axiom. 4 ; Uhl. Francf. Wiesel-resp. ii. d. 
lesD. 104. 
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'peewniie^ in preventing either provisional payment to 
the drawer or condemnation in carabial process. 

DCIII. — 4. As regards Brooge Wissel, or Dry Ex- 
change (whereby, under the pretended name of ex- 
change, a loan of money is promised to be repaid with 
interest at the same place and within a certain time^), 
if it be stated that the value has been received in ready 
money, there sems to be no reason why the exception 
non numeratx pecunise should not hold good, at least 
in the principal case.® If it be stated simply that the 
value has been received, the exception non impleti con- 
tractus should, it seems, be permitted. And the same 
rule would, I think, apply to promissory notes, 
wherein, without any mention of exchange, money is 
promised to be paid, and the receipt of the value 
acknowledged. 

In either case, however, it may be questioned whether 
it is not in accordance "with the reason of the rule, 
which requires that the consideration should be ex- 
pressed in the instrument,' to hold such a general 
acknowledgment of the consideration insufHcient to 
justify a decree of provisional payment ; excepting only 
in respect of bills of exchange, properly so called, where 
the place of payment is different from the place where 
they were drawn ; and to which favour is properly 
shown on account of their utility to commerce. 

DCIV. Bills of exchange are frequently made pay- 
able either to the payee or his order. But if no 

' See Thes. 523, in med. 

' Dupuis, cap. i. n. 5, Eeitz ad Heinece. cap. ii. § • 20. p. 78, sqq. 
and p. 638, lit. D. 

« See Phoonsen, cap. xxxix. n. 1, 3, 6, 7. Dupuis, d. 1. Eeitz ad 
Heinece. cap. vi. § 30. p. 372, in not, ' TJies. 526 
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mention is made of the order, a simple indorsement , 
without a special cession, made by a written mandate 
to recover, is by some authors held not to pass the right 
of recovery.^ But others think differently.^ 

DCV. The time for payment maybe stated in a bill, 
of exchange in three ways ; either by the drawer him- ■, 
self fixing a particular day,^ or by making it depend on 
the presentment by the holder, payment being requested 
either at sight or so many days after sight ;* or lastly, 
by leaving it to be determined by custom, as at usance 
or (xt double usance, &c. The latter period varies much 
in different places.* At Amsterdam it is often a month,, 
or more or less, according to the distance of the place 
whence the biU is sent.' So also, custom has fixed the 
time in respect of bills which are made payable on par- 
ticular market days {camhia feriarum), as, for instance,, 
at the Easter market;' and which differ from the 
Gambia platearvm, or local or mercantile bills, namely,^ 
those of which we are properly now treating, and which 
are usually transmitted and paid at other periods. 

Sec. 2. 

DCVI. Upon giving a bill of exchange, the drawer 
generally writes what is called a letter of advice to the 

' Pboonsen, cap. ix, § 6, in f. Yerzamel. van C<isus-pos. cas. 8. p. 88. 
Advies. over den Kooph. d. ii. eons. 56. p. 220 sqq. 

' Le Long, Vervolg. van de Wissel-Styl, &b. par. 20. p. 142. 'Heinece. 
& Eeitz, cap. ii. § 8. & not. 13 ; Dupuis, cap. iv. n. 4, 9. p. 436, & cap. 
xiii. n. 3, 4. p. 453. 

' Dupuis, cap. iv. exempl. 8, & n. 28. ' Ibid. n. 25, eqq. 

' Ibid. cap. iv. n. 29, sqq. Heinecc. & Eeitz, cap. ii. § 13. p. 58, sqq. 
& not. 29. " 

' Phoonsen, cap. xiv. § 10, sq. 

' Heinecc. cap. ii. § 12, sqq. Phoonsen, cap. xxxiii. xxxiv. 
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drawee, in order that he may know what he ought to 
pay, and on whose account he ought to make such 
payment, and from whence he ought to recover the 
money so paid, in case he is not indebted to the drawer ; 
and if the drawee has not received such advice, he may 
legally decliae to accept the bill. If, however, he 
already kaows on what account the bill has been given, 
it is, usual to say in the bill " without further advice." ' 
If the bill be drawn on commission, i.e., for the benefit 
and at the risk (voor rehening) of a third party (whether 
such third party be the drawee himself or any other 
person), several particulars are to be inserted in the 
letter of advice, to be sent (where the matter concerns 
a third party) to such third party also.* 

Sec. 3. 

DCVII. If the drawer does not accept the bill, any 
one else may accept and pay it for honour, even where 
no protest has been made : but in the latter case the 
party who has paid it ought to obtain a cession of 
action from the holder, and he cannot obtain indemnity 
by cambial process, but only in the ordinary action." 
On the other hand, where a protest has been made, the 
third party who has so accepted and paid the bill may 
obtain indemnity by the cambial process, even without 
cession.^^ 

DOVIII. And this is what is termed acceptance 
supra protest ; and a bill may be so accepted not only 
by a third party, but even by the party holding it, 

' Heineco. & Reitz, cap. iv. § 16. p. 165, sqq. Dupuls, cap. iv. n. 5, 6. 

' Phoonsen, cap. xxvi. 

•^ Boseboom, Keur. van Amster. cap. L. art. 10. 

" Ibid. art. 11. And see Eeitz ad Heineoc. cap. vi. § 9. not. 15. 
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whether as payee or indorsee, yiz., by paying it himself ;* 
and even by the drawee himself, if he be unwilling to 
accept it absolutely.^ And he may even accept it 
alternatively, i.e., either absolutely or sup-a protesi, as 
where the bill has been drawn on him on account of a 
third party, from whom he does not hold any propertyj 
but expects to obtain from him the value of it before 
the day of payment ; or where he has goods belonging 
to him, but has not yet received authority to pay the 
bill drawn on him.* 

DCIX. The acceptance sup-a protest may be for the 
honour of the drawer, or the remittent, or of any of 
the indorsees.* 

DCX. But when several parties offer at the same 
time to accept in this manner, he should be preferred: 
who, 1, has received authority to accept from the party 
on whose account the bill had been drawn :^ next, the 
party whom the drawer has so authorized f 3. He to 
whom payment is to be made and who holds the bill, 
whether as payee or endorsee ; as laid down by iJeife;' 
though Phoonsen more correctly maintains* that the 
drawee, if he be willing to accept in the alternative, 
i.e., absolutely or supra protest, should be preferred j' 
4. If the drawee declines to accept, except supra^ 
protest for the honour of the drawer, the payee who 
offers to accept on the same terms is to be preferred ' 
to him ;" 5. A party who is willing to accept supra: 

' Dupuis, cap. ix. n. 6. ■ ' Ibid. n. 5. ' Dupnis, ib. n. 13. 

• Ibid. n. 5, 6, 7. p. 448. axiom 1. 

' Ibid. u. 15. Heinecc. & Beitz, cap. iii. § 31, p. 141 & § 19, not. 38. 
p. 112. n, 1. 
' Dupuis, d. 1. n. 16. & axiom 4. ' Eeitz, d. p. 112. n. 2, 

' Cap. xii. n. 9. ' Dapuis, d. ]. n. 17. 

" Ibid. n. 18. 
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protest for the honour of the drawer should be preferred 
to one who is willing to accept for the honour of the 
remittent or of any of the indorsers." And 6. One 
who offers to accept supra protest for the honour of a 
prior indorser should be preferred to one who offers to 
do so on behalf of a subsequent indorser." 

DOXI. An acceptor supra protest is bound to pay 
as on a promise, and may be sued iu cambial process ;" 
but after he has paid the bill he has his remedy in like 
manner against the party for whose honour he had 
accepted, and against all those who were liable to the 
latter ; " but not against those to whom the latter was 
himself liable in turn.^^ Thus, a party who has 
accepted supra protest for the honour of the drawer may 
not sue the indorsers.^® 

DOXII. He who holds a bill of exchange, whether 
as payee or indorsee, is not bound to acquiesce in an 
acceptance supra protest given by a third party, unless 
under good security.^' But where he acquiesces, if the 
acceptance supra protest has been given for the honour 
of the drawer, the latter cannot be compelled to give 
further security to the remittent. If the acceptance be 
for the honour of any of the indorsers, the drawer 
ought to give security to such acceptor or to the 
remittent.^* 

DOXIII. In the same manner as acceptance, so also 
may payment be made supra protest, upon the drawee 

" Ibid. n. 19. " Ibid. n. 20. 

" Eoseboom, cap. L. art. 10. Heineco. & Eeitz, cap. vi. § 9. Phoonsen^ 
cap. xii. n. 18. 

" Dupuis, cap. ix. n. 10. " Dupuis, d. I. n. 11. 

" See Evidence, Amsterd. 27 Feb. 1662 ; Sandv. p. 544, n. 6 ; Eeitz 
ad Meinecc. cap. vi. § 9, not. 16. Phoonsen, cap. xviii. n. 11, 23. 

»' Phoonsen, cap. xii. n. 13. " Ibid. n. 15. 
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who has accepted failing to pay, proyided protest of 
non-payment has been made.^ 

DGXIV. The drawee himself may also, without ac- 
cepting a bill, pay it sufra protest on account either of 
the indorser or of the drawer,'' and on account of the 
latter, even where he has accepted absolutely.^ 

Seo. 4. 

DOXV. A merchant is in general bound to accept 
a bill drawn by his agent,* provided it appears from the 
bill that he has drawn it in his character of agent.' In 
which case, if the drawee fails to pay, the agent, it seems, 
cannot by the Law of Holland be sued.^ 

Sec. 5. 

DCXVI. From the nature of a mandate it follows 
that where a drawee has not yet acquiesced in it, he 
may absolutely decline to accept a bill drawn on him : 
and the laws so lay it down.' And this holds good 
even where the drawee is a debtor of the drawer's,' or 
may even have previously promised the drawer to 
accept it, in which case, however, he is liable on his 
promise (but in the ordinary process) for the amount 
and expenses.* 

DCXVII. The drawee may also, on acceptance, fix a 

' Phoonsen, cap. xviii. n. 1. Reitz ad Meinecc. cap. vi. § 9, in not. 
p. 323. 
' Phoonsen, d. 1. n. 2. ' Ibid. n. 8. 

* Stat. Antwerp, cap. Iv. art. 1. ° Phoonsen, cap. x. n. 5.' 

" See Helnecc. cap. iv. § 25. ibique Eeitz, in not. 
' Stat. Antwerp, d. 1. Eoseboom, cap. L. art. 1. 
' Phoonsen, cap. x. n. 5. 
' Phoonsen, d. 1. n. 6 ; Adviei. over den Kooph. d. ii. cons. 46. 
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time, mode, or condition in respect of the payment, or 
the amount which he is going to pay ; and these terms 
the holder may either reject, protesting the bill," or 
accept, at his own risk.^^ 

DC XVIII. The acceptance of a bill may be either by 
word of mouth, or by a writing, or by subscription on 
the bill itself.^^ But in order to prevent the holder 
making protest the acceptance should be by subscription 
on the bill, with the addition of the Christian name and 
surname of the acceptor and the date of acceptance, 
and, if the bill is accepted in the name of another per- 
son, the character or capacity of the subscribing party." 
But in those bills in which a definite period has been 
fixed for payment, no date is necessary.^* 

DOXIX. An acceptance once given cannot legally 
be revoked,^* unless there has been fraud.^° If the ac- 
ceptance has been written on the bill itself, but the bill 
be still in the hands of the acceptor, he may not, even 
in this case, erase it.^' 

Sec. 6. 
DCXX, A short period of respite or grace is allowed 

" Dupuis, cap. viii. n. 23. Plioonaen, cap. x. n. 28, 29. 

" Phoonsen, d. 1. n. 29. Eeitz ad Heinecc. cap iv. § 27, not. 37. 

" Phoonsen, cap. x. n. 8, 9, 10. 

" See Willekeur. v. Amsterd. 31 July, 1660, Eandv. van Amsterd. p. 
513, art. 3 ; Ord. v. Middelb. 9 Sept. 1660, art. 3, in Keitz ad Heinecc. 
in Append, p. 620; and 24 Mar. 1736, art. 4 ; Ibid. p. 623; and also of 
Botterd. 24 Aug. 1720, art. 2 ; Ibid. p. 628. 

" Eeitz ad Heinecc. cap. iv. § 26, not 34. p. 190. 

" Phoonsen, cap. x. u. 27. Dupuis, cap. x. u. 2, 3, & reg. 1. 

" Ibid. n. 4, & reg. 2. 

" Ibid. d. 1. Keitz ad Heinecc. cap. iv. § 38. not. 54. But Dupuis (d. 
1. Li. 6. 7.) ( 
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for the payment of bills of exchange, at least of those 
which have been made payable on a particular day. 
This period is different at different places. Amongst 
US, it is six consecutive days.'' At Botterdam^ and 
Middelhwrg^ the same period is allowed in respect of 
bills payable at sight. 

DOXXI. Where the value of the money required to 
be paid by the bill has altered, then, if it has been 
made payable in current money, the value of the money 
at the time of payment should be had regard to ;* but 
if made payable in a particular kind of money, that 
value should be had regard to at which the money 
stood at the time of the contract. The Placaat of 
Holland on the 27th April, 1719, was enacted for the 
purpose of preventing loses arising from arbitrary 
alterations in the value of foreign money. 

DCXXII. By the Law of Amsterdam the acceptor 
cannot require the bill to be delivered to him before 
payment.* 

DCXXIII. As regards the question, whether in pay- 
ing a bill of exchange, a compensation or set-off can 
take place ; it is indeed, in the first place, quite clear 
that the party who holds the bill, whether it be the re- 
mittent himself, or the payee or an indorser, ought to 
permit the set-off of any definite or liquid debt due by 
himself to the acceptor f but if such debt be due to the 

' Ord. V. Botterd. art. 8. Eeitz ad Heinecc. cap. ii. § 14. not. 35. 

= D. 1. art. 11. 

' Ord. 1). Middelb. 24 March 1736, art. 3, 6, in Eeitz, in Append. 
p. 623. 

* Eeitz ad Heinecc. cap. yi. § 27, not. 38. 

" Willeheur. v. Amst. 24 Jan. 1651, Sandv. p. 542 ; & 26 Jan. 1679, 
art. 7; Ibid. n. 10 p. 546; Eoseboom, cap. L. art. 25, sqq. 

« Heinecc. & Eeitz, cap. vi. § 27, not. 39 ; & § 80, not. 44. 
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acceptor, not by such holder, but by one or other of the 
previous parties, whether it be the remittent or a prior 
indorsee, it seems equally clear that no set-off can be 
claimed ;' for this reason, namely, that a subsequent 
indorsee derives the right which he has against the ac- 
ceptor, not so much from the endorsement made by his 
indorser, as (where there has been a just endorsement) 
from the acceptance of the drawee himself, who has 
obliged himself principally and generally, as on a 
promise, to all those to whom the bill may have been 
transferred by a just title.* If, lastly, the drawee, being 
himself a creditor of the remittent, has not accepted 
simply, but has added the condition " in order to pay 
himself " (om aan zig zelven te voMoen), there seems 
hardly any doubt that not only the remittent, if he is 
himself the holder, but the payee also, and his indorsee, 
ought to permit a set-oif of such debt.' 

DCXXIV. Process of execution may be issued on a 
bill of exchange against the person and property of the 
acceptor, no less than of the drawer ; whereby he may 
be committed to civil custody, and his property placed 
under arrest." To this rule, however an exception has 
latterly been allowed, and a different mode of proce- 
dure, consistently with the form of action, has been 
prescribed, where the bill is tainted with any apparent 
defect, or is met at once by a liquid exception.^^ 

' Phoonsen, cap. xvi. § 27 ; Law of Leipsic, in Le Long, Vervolg. — in 
Append, p. 80. 

* Phoonsen. cap. x. n. 7. 

' Dupuls, cap. viii. n. 2, sqq. 

'» See, ex. gr., Willekeur. u Amsterd. 2 Deo. 1664 : Handv. p. 545. 
Manier van Proced. cap. vii. art. 19 ; Ibid. p. 615, & cap. ix. art. iii), 

sqq. 

" Keur. V. Amst. 30 Jan. 1777, Tweede Vervolg. derHandc. p. 85. 
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Sec. 7. 

DCXXV. Since from the nature of the contract of 
exchange, the drawer and the acceptor are liable to the 
payee each in solidwm, — the former by Tirtue of the 
payee having as it were succeeded by purchase to the 
rights of the remittent ; and the latter, as on a promise 
(in respect of which, however, the benefieiwm ordinis 
does not hold ;^) — he may elect to sue which of them he 
pleases ; as provided also by the laws of several places.^ 
But by the law of Antwerp^ and of Amsterdam,*^ thi? 
right is thus limited, viz. : if the acceptor has failed to 
pay, the payee should claim the amount first from the 
drawer ; and then, if the drawer also fails, and after a 
protest has been made to that effect, he may proceed 
against the acceptor. An exception has, however, been 
since' allowed to this rule, where the drawer has become 
insolvent, and proper proof therefore can be given. It 
could not, however, be the intention of the above laws 
that upon default of demanding payment from the 
drawer, the payee should lose his remedy against the 
acceptor,^ but it would rather seem that he should lose 
the privilege of the summary proceeding, but by no 
means his ordinary action. 

Sec. 8. 
DCXXVI. The mandate inserted in a bUl respecting 

' Dupuis, cap. xvi. n. 1, sqq. & reg. 1. Neostad. Supr. Cur. Bee. 12. 
" Reitz ad Heineec. cap. iv. § 39. not. 57. p. 227 ; as Ord. v. Middel- 
iurg of 1736, ait. 9 ; Beitz, ibid. p. 625. 
' Cap. Iv. art. 4. 

* 2 Deo. 1664 ; see Handv. p. 545. 
' WiVek. V. Amst 26 Jan. 1679, ait. 3. 
' Arg. a contrario d. Stat. Antw. art. 9. 
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the payment of the amoimt on a particular day should 
be strictly fulfilled, nor can the payment be made 
before such day, or forced upon the payee or indorsee 
against his consent ; for it may be a matter of import- 
ance to him, or, even if he be willing, to the drawer 
himself, that the amount should not be paid earlier.' 

Sec. 9. 

DCXXVII. Under the expenses which should be 
paid by an acceptor, who has failed to pay the bill on 
the third day after the appointed time, are included 
also the expenses of protest incuiTcd on the 4th, 5th, 
or 6th day of grace.' 

Sec. 10. 

DCXXVIII. Although many authors think that 
this passage of Grotius should be altered, and attach a 
not inept meaning to it when so altered ;' yet there 
seems to me to be no necessity for any alteration. For 
here as well as in a subsequent passage,^" he does not by 
the term holder mean that fourth party, whom in Thes. 
574 we have termed the payee, holder, or presentor, or 
the party who represents him as indorsee ; but the sender 
or remittent himself, who is described in the Statute of 
Antwerp^^ (which is here correctly interpreted) as " the 
party, who has paid the value of the amoimt mentioned 
in the bill, as the owner thereof." He, moreover, speaks 

' Beitz ad JSeinecc. cap. ii. § 5. not. 8. Dupuis, cap. xii. 

' Willekem. v. Amsterdam, 26 Jan. 1679, art. 9 ; Eandv. p. 546. and 
Botterdam, 24 Aug. 1720. art. 10, in Eeitz, in Append, art. 8. 10. p. 630. 

• See Bechtsgel. Observ. part. 1. obs. 77, and in 't Nabericht op de 
30. Bechtsgel. Vrag. p. 153, sqq. " Chapter xlv. § 3. 

" Cap. Iv. art. 7. 
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of the acceptor, because be also is mentioned in the 
Statute as the party " to whom the bill comes (not hy 
whom it is held — as incorrectly cited in the Bechtsge- 
leerde Observatie'n}), for payment," i.e., whose duty it is 
to pay the bill. And hence the meaning, both of the 
Statute and of this passage in Grotius, is this,, — that the 
party who has paid value for the bill may, as the owner 
thereof, and whilst the matter remains in its integrity 
(i.e., before the acceptor lias paid the bill), revoke or 
procure the dr;)wer to revoke the mandate given in the 
bill respecting the payment to be made to himself or to 
another ; unless the party who is bound to pay the bill 
is not the mere mandatory of the drawer (for the 
drawer is designated in the Statute as the sender of the 
bilP), but has a right to the money which is to be paid. 
For it not unfrequeutly happens that a drawee may 
have such a right to the money ; as where he has either 
been required by the bill to pay it to himself;^ or, by 
virtue of an indorsement made by one who is indebted 
to him, he intends to pay it to himself ; or lastly, hav- 
ing a right to set-off, he has db initio accepted it under 
the condition that he might pay himself out of it.* 

Chaptek XIV.— Sec. 10. 

DCXXIX. As in several cities of Holland, where 
it has been enacted that houses should not be pulleii; 
down,^ as well in order to preserve the regularity, and 
beauty of the town, as to prevent detriment to the 
revenue derived from the real tax called Verpondinge ; 

' D. 1. ' See also art. 4. ' Phoonsen, cap. xxxvi. § 18. sqq. 

' Thes. 623. Dupuis, cap. yiii. n. 2 — 10. 

= Keur. van Leyden, art. 46 ; Haarlem, 7 Jan. 17S5 ; Vervdty der 
Keur. d. i. p. 150, sqq. 
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so, also, a similar provision has been made by recent 
laws in respect of bouses situated in the country, unless 
the consent Of those who now hold the otBoes formerly 
discharged by the Delegates of the States has been 
obtained.® 

DCXXX. Bes litigiosa,, or property in dispute in a 
suit, may now be alienated, saving the rights of the 
third party litigant, who, if he succeeds in the action, 
may recover the property which was in litigation from 
the new possessor by execution, without fresh pro- 
ceedings.' 

Seg. 13. 

DCXXXI. Although money cannot regularly ,be 
bought or sold, yet there is an exception in respect of 
mercantile funds, which according to the usages of 
trade are wont to vary in Value.* 

DCXXXII. By the Canon Law, the sale of an 
annual rent-charge was permitted, where the rent was 
charged on land, but not where it attached to the^ per- 
son only.' But the custom of this country permits the 
sale both of personal and real rent-charges;^" of the 
latter, however, only where the rent consists in money 
and does not exceed the legal rate of interest ; and not 
where it is to be paid in fruits, cattle, or species.^^ 

« Law of Holland, 23 June 1797. 

' See not. on Vromans, de Foro Compel, lib. m..cap. 2. § 2, not. 7. 
p. 209. 

' See evidence of the- Burgermeesters of Amsterdam, 27 Jan. 1749. 
Vervolg. der Handv. p. 32. 

» Boehmer, Jur. Eccles. Protest, lib. v. t. 19. § 47, aqq. 

" ZypsBus, Not. Jur. Bdg. lib. iv. § de reditibus, n. 1. p. 140. 

" Ord. of Philip 11., 5 Mar. 1571. art. 1, sqq. 

Q 
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Sec. 14. 

DCXXXIII. The creditor or purchaser cannot regu- 
larly claim the redemption of an annual rent-charge*' 
Amongst the exceptions, however, which are allowed 
herein, we cannot, it seems, properly include the case 
where the debtor is in default : though the Court of 
Holland is said to have so decided.^ Clearly, a pact by 
which the vendor is bound to redeem the annual rent- 
charge on a particular day is not valid.* 

Sec. 15. 

DCXXXIV. The doctrine which Orotius here lays 
down, from the law of Philip II. of the 5th March, 
1571, viz., that when it is not known for what price the 
annual rent had been purchased, it may be redeemed for 
sixteen times the value of one year's rent, has not been 
altered either by the law of Holland of the 11th August, 
1655 (by which the rate of interest was reduced to four 
per cent.) or by the law of the 27th September, 1658 
(which permits the debtors of the State to redeem their 
annual rents by payment of twenty-five times the yearly 
value) : and therefore rent-charges constituted previous 
to the reduction of the rate of interest, mav still be 
redeemed by payment of sixteen times the yearly rent. 
Those which have been since constituted are presumed 
to have been purchased according to the rate of legal 
interest allowed at the time, and must therefore be re- 
deemed with twenty-five times the yearly rent. 

' Matth. Paroem. Jw. Belg. par. 4. 

2 20 Jan. 1662, in the cajse of Arend Albertsz. Neef, defendant in 
appeal, vs. Simon Jansz Martensz, of Oostzanen, plaintiff. 
' Keur. van Leiden, art. 118. Boll. Cons. d. i. cons. 206. 
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Sec. 18. 

DOXXXV. In this difficult passage, the meaning of 
Grotius seems to be, that where an annual rent-charge 
of a particular species of money, as, for instance, of 
ihalers, has been established, it need not be paid or 
redeemed in the same species of money, nor the value 
thereof at the time of payment regulated by its value 
at the time of the contract ; but that it may be paid 
either in the same species of money at its current value 
as fixed by law at the time of payment, or in any other 
kind of money of the same value ; for it is the general 
presumption that in a contract of this kind the intrinsic 
value of the money was not had in contemplation, nor 
even the value which it possessed in trade at the time 
of the contract (which in those times often exceeded the 
legal value) but only the money as regarded its amount, 
in respect of which therefore the legal value at the 
time of payment is to be looked to. And, this, he says, is 
the true rule, although it may be stated in the contract 
itself, for instance, that a thaler should be estimated 
at ^thirty stivers ; for this is added with the intention 
that the amount lent might not be estimated at the 
mercantile, but at the legal value, which the money 
possessed at the time of the contract. And he adds an 
exception, where in constituting the annual rent-charge, 
it has been expressly stipulated that the payment should 
be made in the same kind of money, estimated at the 
same value, as that mentioned in the contract, for here 
the terms of the agreement should be observed.* 

* See an opinion of Grotius hereon, in de Soil. Consult, d. vi. st. 2. 
cons. 55 ; and decisions of the Court, 15 Mar. 1602, SoU. Cons. d. iv. 
cons 49 f & 20 October, 1608, Deois. en Betel, van den Hove, n. 171. 

Q 2 
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DCXXXVI. Tn former times, however, it was re- 
quired by the Law of Amsterdam,^ that annual rent- 
charges should be redeemed with the same kind of money, 
estimated at the same value as at the time the charge 
was established.^ It was also so decided by the Court,' 
and even sanctioned by the Legislature,* as regards, 
namely, the principal amount, but not the annual rent. 
And it was so held by the Court, even more recently.* 
But the same Court has since then frequently decided, 
as testified by several jurists* (to whose opinions and 
decisions Qrotius seems here to have bad regard), that 
the principal amount may also be paid in money esti- 
mated at its present legal value. A similar decision, 
of the 14th October, 1624, is reported by Loenius;'' and 
this seems also to have been the intention of the States 
General in their laws of the 13th February, 1619, and 
the 21st July, 1622,* and of the pupillary sta'ute of 
Leyden of 1665' and of Gouda}" Nor is it, affected by 
the decision of the Supreme Court of the 21st Octoberj 
1623, reported by Coren^^ which relates to an excepted 
case, wherein there had been delay in payment. 

Sec. 32. 
DCXXXVII. A sale made under a lex commissoria 

' 23 Dec. 1489 ; Eandv. p. 540. 

= See Hon. Cons. d. i. cons. 219, p. 360. 

' 15 May, 1503 ; Decis. en Besol. van den Save., n. 339. 

* Law of the 5 Mar. 1571, art 7. 

' 4 Deo. 1584, in Neostad. Deois. Supr. Cur. 37 ; and several other 
dedaions. 

» A. 1611, 1614, in de Holl. Consult, d. i. cons. 219; d. ii. cons. 292; 
also cons. 125, 290, 291. 

' Decis. 23. * Art. 43. » Art. 45. 

"Art. 77. " Oba. 16 & 23. 
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(or condition of forfeiture in case of non-payment with- 
in a certain time) is valid ; but not one wherein in case 
of non-payment of the price within a certain time a 
further amount, exceeding the legal rate of interest, is 
promised as penalty .^^ 

Sec. 32. 

DCXXXVIII. Where land has been sold in the 
lump, but with the number of morgens or acres specified, 
although from the reason of law no action would lie for 
the differeace of extent, yet it has been decided in Hol- 
land that an action would lie if the difference exceeded 
one acre.^^ And Grotius has also expressed the same 
opinion in the de HoUandsche Consultatien ;** from which 
opinion he by no means departs in the present text, as 
supposed by the jurists in cZe Beohtsgeleerde Observatien ;^ ^ 
for the words "een margen onder of boven — a morgen 
less or more," ht- re signify what we usually term " more 
or less than a morgen " (plus miwus een margen) ; whereas 
in the HoUandsche Consultatien he expressly says '• a 
whole morgen " (een heel margen). Nor is this affected 
by art. 95 of the Gostwmen van Bhynlamd, from which 
a general law cannot be deduced,^* nor by the decisions 
of the Court reported in de Beds, en Besol. n. 408, 
417, which seem to relate only to Bhynland. 

" Dig. xix. 1. 13. § 26. Deeii. en Beaol. van den Hove, n. 51. 

" So decided by the Court, on the 28 February, 1596, and by the 
Supreme Court, 21 October, 1597 ; 8ententien van den Hogen en £rov. 
Baad, deois. 177 ; Neostad, Decis. Cv/r. Holl. 18 ; and again on the 31 
July 1600 (according to my MS. copy), JJecis. p. 77, and in a similar 
case, 20 Nov. 1606, or 1608, Beds, en Res. van den Hove, n. 176. 

" D. vi. St. 2. cons. 56. 

" Part ii. obs. 75. 

»" Thes. 14. 
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Sec. 34. 

DCXXXIX. The risks and benefits of a thing sold, 
after the completion of the contract, regularly attach 
even by the Law of Holland to the purchaser, and this 
not only as regards movable, but also immovable pro- 
perty ; notwithstanding the contrary opinion of a 
lawyer whose opinion is quoted and rather hastiiy 
adopted by BoeU There is, however, an exception 
mentioned by Qroenwegen^ and Voet^ and a similar 
exception adopted at Amsterdam, in respect of houses 
sold in execution and perishing before the first of May 
on which day they are to be ceded.* 

Chaptee XV. — Sec. 1. 

DCXL. A purchaser, after he has committed default 
in the payment of the price, is bound to pay interest,* 
which from the reason of law may now at the highest 
be five per cent, f nor is it higher even at Amsterdam 
under the ancient statute of 1609, which so early as 
1658 had already been abrogated by custom.' 

Sec. 4. 

DCXLI. One who has knowingly purchased the 
property of a third party (rem alienam), and has not 
taken care to secure himself as regards indemnification 

' Ad. Loen. Decis. 34 p. 240, & sqq. 

2 Not. 82. ad h. 1. ^ Ad Pand. xviii. 6. § 6. 

* Koseboom, Keur. van Amsterdam, cap. xxxiv. art. 31. 
' As decided also by the Court, 5 Sept., 1613 ; Beds, en Besol. van 
den Hove, n. 407. 
" Thes. 545, in fin. & 546. 
' Handv. van Amst, p. 541. 
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for eviction, cannot according to the Civil Law,' as well 
as by the Law of Holland,' recover back even the price 
paid for it. 

Sec. 7. 

DCXLII. As regards a latent defect in the thing 
sold, it has been frequently held by the lawyers,^" and 
was lately decided by the Court of Holland^^ (which 
decision has been confirmed in revision") that the action 
for rescission of the sale and re-delivery of the thing,* 
or for recovery of the deficiency in value,t may be 
maintained thereon. 



Chapter XVI. — Sec. 1. 

DCXLIIL Besides the legal retraetus, which is here 
spoken of, there is also the conventional retraetus, 
arising from a stipulation annexed to a sale,'^* and which, 
at a meeting of creditors, is to be preferred even to a 
legal retraetus.^* 

DCXLIV. The family retraMus, which obtains 
amongst us, seems to be traceable not so much (as 
Bynkershoek supposes^^) to the Feudal Law as to the 

" Cod. viii. 45. 27. 

" Thes. 17, 23 ; and see Van Leeuw. Gem. For. part. i. lib. iv. cap. 
19 n. 14. 

" HoU. Cong. d. iii. at. 2. cona. 107. Advies. over den Kooph. d. ii. 
cons. 80. " 29 Jul. 1796. 

" 23 Dec. 1797, in the case of Boode en Bert vs. Willem & Jan 
Willink. 

* [Actio redhibitoria.—See Dig. xxi. 1. 21. & Voet, ib.] 

t [Actio quanti minoris. — See Voet ad Pand. ib. § 2.] 

" Dig xviii. i. 75; & xlv. 1. 122, § 3. 

» Coren, Obs. xxxii. n. 38, 39 

" Q. Jm. Priv, 1. iii. c. 13. p. 477. 
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aricient German Law ; as maintained by Van Spiegel ;' 
and this view is supported by the Law of the Saxons,' 
and the ancient Chora Zelandise,^ and likewise by the 
constant exercise of this right among the people of 
Oroningen and Drenthe, by whose laws a disposition of 
ancestral property by antenuptial contract or testament 
cannot legally be made without the consent of the 
relations.'* 

Sec. 2. 

DCXLY. The /MS retrahendi arises immediately upon 
the completion of a sale, from which, therefore, the con- 
tracting parties cannot withdraw, in fraud of him to 
whom the right of reclaim or pre-emption belongs.' 
A subsequent statute, however, altering the general' 
law,* permits it to be done honafide, provided the with- 
drawal takes place before a judicial notice of the 
exercise of such right has been given. 

Sec. 3. 

DCXLVI. Although in Holland legal retractus has 
not been adopted by the general law, in respect of 
allodial property,' yet in Zeeland the law is otherwise.' 

' Oorspr, en Hist, der Vaderl. Bechten, cap. iv. § 15. p. 134. 

' T. xvii. § 1, edit. Gaertner, Lips. 1730. 

' A. 1256, art. 91. 

* Aanleid. tot de Gron. Bechtskenn, 1. iii. c. 3 ; Landrecht van Drenthe. 
1. iii. art. 5, 52, junot. 1. iii. art. 70, sqq. 

° See Costam. van Bhynl. art. 21. Gostum. van MMdelb. rnbr. xi. 
art. 13. 6 Thes. It: 

' Grot. HoU. Consult, d. iii. st. 2. cons. 148, n. 2 ; Bynkersh. Q. J. 
Priv. 1. iu. c. 13. p. 478. 

' Eeur. van Zeeland, cap. ii. art. 12. Costum. van MiddeTb. rubr. xi. 
& rubr. viii. art. 18. Costum. van Ylissing. cap. xii. Costum, van 
Zierikzee, apud Smallegange, Chron. van Zed. cap. ix. p. 520. 
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Sec. 5. 

DOXLYII, It is quite clear that retractus (even as 
adopted in various parts of Holland) does not obtain in 
respect of public auctions held upon a judicial decree. 
Several authors, including Bynkershoeh,^ lay down the 
same rule in respect of other public sales.^° But this 
seems true in reference only to particular statutes,^'' and 
not universally.^^ 

Sec. 7. 

DOXLVIII. Family retractus, which accrues by 
right of cognation, maybe exercised even by the son of 
the seller, whether tipon attaining majority, or upon being 
placed, at the death of the father or mother, whose 
estate is sold by the surviving parent, under another 
guardian, though appointed over the person only. 
Orotius is of a dif3ferent opinion^^ but his argument is 
now valid only as regards the statutes of Zeeland," 
and not of other statutes, which simply admit ,the 
cognates, and do not name any of them specially. 

DOXLIX. The rule laid down by Voet in his Com- 
mentary on the Pandects, lib. xviii. tit. 3, § 13, and by 
other commentators, viz. : that the right of family 
retractus is allowed only to those who, in addition to 
the right of consanguinity, have the right by law of 

" Q. Jur. Priv. 1. iii. c. 14. p. 490, sqq. 

•° Bechtsgel. Observ. part. iii. obs. 74. 

" Gostum. van Bhynl. art. 36 ; Keur van Leiden, art. 120, in fin. 

" Costum. van Vlissing. cap. xii. art. 6 ; Keur. van Zeel. 1. c ; Keur 
van Futten, xxiv. art. 1, 2, 4. Boseboom, Keur van Amsterd. cap. 
XXXV. art. 16, 17. 

'= HoU. Consult, d. iii. st. 2. cons. 148. n. 6. 

" Cap. ii. art. 12, 
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succeeding ah intestato, seems hardly reconcilable with 
the words of the statutes ; the right of consanguinity, 
and not of legitimate succession, being the principal 
qualification thereby required. 

DGL. Although succession ah intestato has been 
extended, not only to the tenth, but even to farther 
degrees,^ yet family retractus should, it seems, be re- 
stricted to the degrees mentioned in the statutes. 

DCLI. The rule here laid down by Grotius, viz., 
that a cognate who has first offered (or instituted) the 
retractus should be preferred to any other, should, it 
seems, be restricted to cognates who are related in 
equal degrees.^ 



Sec. 8. 

DCLII. In a family retractus a remoter cognate who 
owns the adjoining estate is, by reason of the twofold 
title, preferred to a nearer, as decided by the Court on 
the 9th of September, 1619.^ 

DOLIII. And those who are related in equal degrees 
are admitted equally ; but the right of representation 
doejs not hold in such a cas-e, as the statutes admit the 
nearest cognate only.* 

DCLIV. If the nearest cognate has either expressly 
or tacitly renounced the retractus, the next is admitted. 
He is likewise taken to have tacitly renounced who has 
assisted in effecting the sale, or has stood security for 

' Thes. 364. 

'' See Beehtsgel. Observ. part. i. obs. 80 ; and also 't Vervolg. van de 
Eoll. Consult, cons. 42. ' Decis.en Besol. van den Move, n. 14.S. 

* See Thee. 649. 
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indemnification, or has subscribed to the deed of 
sale.' 

DCLV. It clearly follows from the reason of law 
that the nearest cognate who has expressly declined the 
purchase of an estate offered to him has no longer the 
right of retractus. It is not necesary that he should 
be compelled to state his reasons as to the offer of sale 
made to him, except in those places where it has beea 
so provided.® 

Sec. 9. 

DCLVI. Among those countries where family 
retractiis has been adopted, there are some which, by 
a particular law,' allow it on the ground of vicinity or 
community of estates. Thus, in Bhynlcmd those neigh- 
bours whose estates adjoin the property sold, separated 
only by a slight common fence (ffemengder vewr ende 
aerds), and especially partners or joint-owners, have a 
right of legal retractus ;* and the same rule obtains in 
the territory of Myswyh and Nieuwkoop.^ And at other 
places this right is allowed without distinction to all 
neighbours,^" and also at Middelburg,''-''^ where the statutes 
admit joint-owners also.^^ At other places, again, as at 
Flushing,^^ it is allowed to partners or joint-owners 
only, and not to neighbours. 

" Dig. XX. 1. 26. § 1. Dig. xx. 6. 8. § 15. Voet is, however, of 
a diflferent opinion, — ad Band, xviii. 3. § 16. 

" As in deKeur. van Zeel. cap. ii. art. 12 ; Putten, Keur. xxiv. art. 1. 

' See Coren, Obs. Ber. Jud. xxxii. n. 62, sqq. p. 217. 

' Coatum. van Bhynl. art. 25. 

' Bechtsgd. Obs. part. iii. obs. 75. 

" Ibid. p. 199. " Costum. rub. xi. art. 1 & 11. 

" Bynkersh. Q. J. Priv. 1. ii. o. 16. n. 11. 

" Costum. cap. xii. art. 1. 



236 commentaries on geotius' intboduction. 

Sec. 10. 

DCLVII. The lime for instituting or exercising 
tbis right varies, but in most eases is one year. It is 
computed regularly, not from the day of sale, but from 
the day of delivery ; and where a solemn cession of the 
thing sold has been mad*', the time runs even against 
an ignorant party. Nor does any other relief seem to 
be allowed in most places against this prescription 
than that founded on minority ; and this is supported 
by the preamble of the. new law of Voorn, passed in 
1661.^ 

Sec. 11. 

DCLYIII. In Holland and Zeeland it does not seem 
to be required that, pendiog a suit concerning retraeius, 
the price itself and the other moneys payable herein, 
should be tendered in ready money.^ 

DCLIX. The person who exercises the right has in 
most places only to swear that he exercises it on his own 
behalf. At other places, however, it is necessary to add 
that the money wherewith he retracts is his own. That 
which is received as a loan is also taken as money, pro- 
vided the retractor has, besides the estate claimed, 
sufficient property wherewith to pay. But this, if dis- 
puted, should not only be supported by his oath, but 
also proved by other evidence.^ 

DCLX. The person who exercises this right succeeds 
to the place and the rights of the purchaser, and hence 

' Keur. van Voorn, p. 187. Bynkershoek (Q. Jur. Friv. 1. iii. c. 14, 
p. 489), dissentiente. 

' Voet too hastily expresses a different opinion, — ad Pand, xviii. 
3. § 25, 26. 

' Bechtsgel. Obs. part. 1. obs. 81. 
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he may claim property not yet ceded, by the actio 
empti ;* but if the property has already been ceded to 
the purchaser, he may claim that it be ceded to him 
anew by the seller, treating the former cession as 
defective.^ 

DCLXI. A refraetus having once been instituted 
and decreed, if the retractor afterwards fails to comply 
with the conditions of the retractus, and the property 
thus remains in the po8!=ession of the purchaser, another 
who is posterior in order cannot claim the same from 
him.^ 



Sec. 13. 

DCLXII. Upon the sale of an annual rent-charge, 
or of a debt secured by a special mortgage of land, it is 
the duty of the purchaser first to offer the retractus to 
the debtor, who is to make his option within eight days ; 
and if the purchaser fails to make this offer, the debtor 
may, in Bhynland, legally exercise the/Ms retractus 
within a year after he has become aware of it.' A 
similar rule has been enacted at Amsterdam f and at 
other places it has been extended even to personal 
debts.' 

* Costum. van Middelb. rubr. xi. art. 7. in f. 

' See further hereon, Voet. ad Pand. xviii. 3.' § 27, 28. 

" Costum. van Mhynl. art. 32. Keur. van Nieuwkoop, van 20 Sept. 
1637, art. 24. p. 56. 

' 28 Deo. 1559 ; apud Van Leeuwen, over de Costum. van Mhynland, 
art. 57. p. 223, sq. 

» 12 Nov. 1475 ; Eandv. p. 526. 

' Keur. van Leyden, art. 121 ; Gouda, tit. van Naasting, art, 1-4. 
Oudewater, van 1605, art. 139-141 ; Futten, xxiv. art. 2 ; Yliesing. 
cap. xii. art. 8. 
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Seo. 14. 

DCLXIII. Where such a right is not allowed by 
law, the party who owes a debt so sold, and which is 
not secured by a special mortgage, may, when summoned 
by the purchaser, always claim the right of the Lex 
Anastasiana* even though he may not have been 
ipnorant of the sale of the debt.^ And in this sense 
may also be easily explained the customs of South 
Hi Hand mentioned by Van der Eieh,^ of Amsterdam, 
by Boseboom,^ and of the Hague, in the Bechtsgeleerde 



DCLXIV. The Lex Anastasiana does not, however, 
apply — 1. In a sale of an entire body of accounts ;* and 
2, in a sale of public Dutch seciu-ities. — as correctly 
laid down in the Hollandsche ConsuUatien,^ and ac- 
knowledged and supported by valid reasons by the 
States of Holland in a consultation, issued to the States 
of Oroningen on the 28th of December, 1759.' 

Chapter XVII.— Sec. 1. 

DGLXV. If the parties withdraw by mutual con- 
sent from a sale already consummated, a new sale 
takes place ;' and therefore, where it relates to immov- 
able property, the duty of two andahalf percent, should 

* [TJt nihil amplius accipiat. quam ipse vera coniractu persolmt : and 
see Soil. Cone. d. iii. cons. 34.] 

' See Thes. 14, 17. Groenewegen (ad. h. § not. 18 ; and ad. Cod. 
iv. 35. 22, n. 4.) and Van Leeuwen {Cens. Forens. part. i. 1. iv. c. 19, 
n. 25) are of a different opinion, but incorrectly. 

2 P. 410, art. 39. ^ Cap. xxxv. art. 22, junot. cap. xlvii. art. 9-11. 

• Part iii. obs. 76, p. 201. 

= Holt. Cons. d. iv. cons. 195, n. 8, 4. 

" D. V. cons. 89, & d. vi. st. 2. cons. 2. 

' Nederl. Jaarh. van 1760, p. 17-19. « Dig. ii, 14. 58. 
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be paid a second time ;' unless the withdrawal takes 
place before the cession has been made, for the pur- 
pose of avoiding a suit with the purchaser, as decided 
by the States.^" 

Sec. 3. 

DCLXVI. A sale, founded on fraud on the part of 
the vendorf may be rescinded or rather declared void 
even without restitutio in integrmn, in the ordinary 
action founded on the contract itself.J 



Chapter XVIII.— Sec. 3. 

DCLXVII. Grotius is correct in stating that a con- 
tract of Emphyteusis may be entered into without a 
writing.^^ 

Sec. 8. 

DCLXVIII. Extraordinary burthens or charges im- 
posed on immovable property subject to an emphy- 
teusis would, it seems, attach, not to the direct lord, 
but to the emphyteutee or tenant, who, by reason of 
the perpetual right which he has in the property, stands 
in a different position from that of a usufructuary, or 
of a person charged with a fidei-commissum. 

Sec. 10. 

DCLXIX, Upon the forfeiture, by neglect, of an 
emphyteusis, the tenant is not entitled to indemnifi- 

' Ordon. op den 40. penn. 9 March 1744, art. 7. 

"' 5 Feb. 1768, Groot. Plae. Boek, d. ix. p. 1031. 

t [Not of the vendee. See Noestad. Bee. Supr. Cur. 5. — Tr.] 

t [See Nederl. Adv. Boek, d. iv. cons. 182, p. 531, sqq.— Tr.] 

" Voet ad Pand. vi. 3 | 3. 
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cation from the direct lord, even in respect of those im- 
proTements, which he was not bound to make by the 
terms of the contract ;^ and the authority of the Civil 
Law hereon cannot be overruled by the arguments 
advanced against it by Voei.^ 



Ghaptee XIX.— Sec. 2. 

DCLXX. The letting and hiring of property in town 
— (of country property we shall presently treat sepa- 
rately) — may be effected even without a writing, as may 
be inferred from those very laws concerning the stamp 
duty,* which are vainly cited by those* who maintain 
the opposite opinion. 

DCLXXI. The lease of a house may therefore be 
continued even by tacit consent ; and in this case it 
seems to bave become the custom that whether the 
contract was originally in writing for a definite period, 
or not, the lease will continue after the termination of 
such contract, so long as the lessee continues to occupy.^ 
This rule is, however, modified by some statutes, which 
annex the provision — unless the lessee has been ejected 
before the lapse of such definite period ;^ and the 
statutes of Haarlem' require that all doubt should be 
removed by a timely notice. As regards the practice 

1 Ood. iv. 66. 2. ^ Ad-Pand. -li. 3. § 52. 

3 A. 1677. art. 59 ; & A. 1744 & 1794, art. 71. 

* [Groeneweg. in. not. ad. h. §; and Voet ad Pand. xix. 2. u. 10.— 
Tr.] 

* Groeneweg. ad. Cod. iv. 65. 16. n. 6. 

" Koseboom, Keur. van Amsterd. cap. li. art. 11. Keur nan Leiden, 
art. 133 ; & see Beohtsgel. Observ. part. ii. obs. 78. 
« Concerning Leases, 9 Sept. 1710 ; Keur. van Eaarlem, d. i. p. 211. 
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in Amsterdam concerning the letting of warehouses, see 
Roseboom's Keuren van Amsterdam.'' 



Sec. 3. 

DOLXXII. The common opinion of the commenta- 
tors on Dutch Law, namely, that a lease of country pro- 
perty is not valid without a written instrument, cannot 
be supported either by the Placaat of the 22nd of January, 
1515, nor by art. 31 of the Political Ordonnance, 
declared by the laws of the 26th September, 1658, and 
the 24th February, 1696. The rule laid down by these 
laws is that farmers cannot, under the pretext of a con- 
tinued or renewed lease, remain on the land against the 
consent of the landlord ; but ought, at the end of the 
period fixed by the contract, immediately to quit the 
estate held in lease, imless they can prove by a writing 
that the lease has been prolonged. But in the absence 
of such a writing, they should, nevertheless, after hav- 
ing quitted the estate, be allowed a hearing in court — 
i.e., they may show that the lease had been prolonged 
verbally or without a writing. This is manifest from 
the words of the laws above quoted, and may be easily 
proved from the law relating to the public stamp duty,' 
and is also confirmed and supported by decisions of tho 
Court,' which has admitted other proofs in such cases. 

The same rule should, it seems, be followed under 
the Law of Zeeland.^" 

' D. I. art. 33, sqq. ' Art. 61. 

' In de Sententien van den B. en Prov. Baad. Deo. 27. And see 
Gioeneweg. ad Cod. iv. 65. 24. n. 5.' 

'» Ord. Zeel. 26 Jan. 1664, art. 1 ; and Ord. van 't Zegel, 21 Sept. 
1756, art. 40. 

E 



242 oommkntahies on geotius' inteoduotion. 

Sec. 9. 

DOLXXIII. A lease of lands in longwn tern/pus, 
eyen for more than ten years, may legally be effected 
by private agreement, notwithstanding the decision of 
the Court of the 8th April, 1609,^ from which the Court 
has since departed.^ If, however, the lease has been 
contracted for twenty-five years or more, it is not only 
subject to the payment of the duty of two and a half 
per cent., but a solemn session in law is also necessary.' 

Seo. 10. 

UCLXXIV. Although by the general law as adopted 
either wholly or with modifications by particular 
statutes, it is permitted to a lessee to sublet land leased 
to him,* yet by the Law of Holland of the 16th Septem- 
ber, 1658,^ an exception has been made in respect of 
country lands, which cannot be sublet without the 
consent in writing of the landlord. 

Sec. 11. 

DCLXXV. Whether a landlord may, according to 
the law of the Code iv. 65. 3., in a case of necessity, 
eject the lessee from a house let to him, appears to me 
clearly to admit of much doubt ; it being hardly con- 

^ Decis. en Sesol. van den Hove, n. 331. 

' Van Leeuwen, Coram, b. iv. ch. 21, § 9. 

' Plac. op den 40 penn. A. 1744, art. 9. junot. art. ^9. 

' Costum. van Bliynland, art. 98 ; Middelb. rubr. ix. art. 5 ; Vlissing. 
cap. vii. art. 8 ; Amsterd. Eoseboom, cap. li. art. 1-5 ; Saarhm, A. 
1710. art. 5 ; Keuren van Maarlem, d. i. p. 211. 

= Pol. Ord. 26 Sept. 1658, renewed by Ord. of the 24 Pebr. 1696, 
art. 9. 
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sistent with the spirit of our laws, by which a lease is 
of greater force than a sale. And it has hence, not 
without reason, been specially prohibited at Amsterdam^ 
and Haarlem.'' 

DOLXXVI. If the lessee, or even the lessor, has 
made cession to the Court, the lease expires after a 
short delay, at the customary time for removal ; which 
varies in different places.* 

Sec. 12. 

DCLXXVII. By some statutes it is permitted to a 
lessee to adapt a house let to him, for a shop or work- 
shop, according to his trade ; provided the house be 
not thereby deteriorated, and. at the end of the term 
he restore it at his own expense to its original state.® 

DCLXXVIIl. The lessee of property cannot dis- 
charge himself against the lessor's consent, by paying 
a sum of money as compensation, in place of occupation 
of the property. This is evident from the reason of 
our law, and it has therefore been properly so provided 
by the statutes of Haarlem}" 

Sec. 13. 

DCLXXIX. By the recent laws of various places, 
domestic servants may be dismissed from service, with- 

' Koseboom, cap. li. art. 9. ' D. Cost. A. 1710. art. 3. 

« Ord. Amsterd. 17 Jan. 1777, art. 63 ; & 8 April 17.^1. Keur van 
Leiden, art. 122 ; Keur van Haarlem, A. 1710, art. 2 ; Keur van 
Botterd. van 5 Nov. 1768. 

' Eoseboom, d. cap. li. art. 15, 16 ; Keur van Haarl. art. 11, 12, 
Costrnn. van Middelh. rubr. ix. art. 10, 11, 12. 

" A. 1710, art. 3. 

B 2 
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out receiving any compensation, even before the termi- 
nation of the period of hiring.^ 



Sec. 14. 

DCLXXX. A lessee cannot convert pasture into 
arable land ; though in the first years of a long lease 
he may do so.^ 



Chapter XX. — Sec. 14. 

DCLXXXI. If a ship conveying merchandise has 
been wrecked before it entered port, the whole freight 
for the merchandise which has been saved should be 
paid, without any deduction for salvage. It was so 
decided by the Commissioners of Amsterdam,^ and by 
the Court* and the Supreme Court.^ This rule is not, 
however, approved of by the Jurists in the Adviesboek,^ 
nor does it seem to have pleased the merchants of that 
period ;' though it is clearly consistent with the reason 
of our law, and has also been adopted in the practice 
of our Courts ; saving to the owner of the merchandise 
the right of recovering contribution of the salvage, by 
way of gross average. 

> Placaat of the Court, 29 Nov. 1679, art. 10. Ord. Amsterd. 31 
Jan. 1758, art. 8 ; Maarlem, 19 Dec. 1693, art. 5 ; Leyden, 8 March 
1703, art. 12. 

BecMsgel. Observ. part iii. obs. 77. Voet ad Pand. xix. 2. § 29. 

' 21 Feb. 1686. 

' 29 April 1698, Advies over den Kooph. d. i. p. 194. sqq. 

» 16 Feb. 1707; Bynkersh. Q. /. PHv. 1. iv. c. 24. p. 722. 

« D. 1. cons. 39. p. 179, sqq. 

^ D. 1. p. 206. Verwer in not. ad art. 3. Plae. van Philip ii. p. 95, 
sqq. 
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Sec. 15. 

DCLXXXII. Tlie right of retention or of tacit 
mortgage, which the master of a vessel possesses for 
the freight due to him, may be exercised in respect also 
of merchandise delivered for conveyance not by the 
owner only, but also (for instance) by a factor or other 
agent.* 

Sec. 16. 

DCLXXXIII. Besides this right of retention, the 
master may also, in default of the owner paying the 
freight, retain for himself so much of the goods (esti- 
mated at their actual value) as will pay the amount due 
to him for freight. It is so laid down in the Laws of 
Wisbuy,^ which, though not approved of on this point 
by the later law, have nevertheless not been altered. 

Sec. 17. 

DCLXXXIV. Whether merchants may, under the 
laws now in force, relinquish and cede to the master, 
■ besides the goo Is packed in cases, any other goods also, 
on account of freight, seems to be a doubtful question ; 
but is answered in the negative by Verwer^" and the 
jurists in de Adviesen over den Koophandel}^ 

Similarly, it is not settled whether a master, who in 
a case of urgent necessity has sold the goods, may dis- 
charge himself by ceding the ship to the merchants. 
By the Law of Botterdam,^^ however, this right is 

* Advies over den Koopk. d. i. cons. 9. ° Art. 37. 

'" In not. ad. Plac. Philip tit. van Schipp. & Koopl. art. 9. 

" Id. i. cons. 8. " A. 1721, art. 159. 
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expressly given to the master ; but not so by the law of 
Dordrecht,^ though it is in a great measure copied from 
the law of Botterdam. 

Sec. 18. 
DCLXXXV. The recent laws of Amsterdam,'' Mid- 
delburg,^ Botierdam,^ and Dordrecht,^ hare made careful 
provision regarding the contract of hiring and service 
between the master and crew of a vessel, and the 
manner in which the crew may be compelled to per- 
form their engagements. 

Sec. 21. 

DCLXXXVI. The just grounds on which a sailor 
might formerly claim to be discharged from ser- 
vice, — viz. : where he had acquired a vessel of his 
own, or had married, — are expressly disallowed by the 
laws of Eotterdam^ and Dordrecht f and by the laws of 
these two places^ and of Amsterdam^ and Middelhwg,^" 
it is left to the discretion of the Commissioners of Mari- 
time Causes to determine what are just groimds. 

Sec. 23. 

DCLXXXVIL By the law of Amsterdam^^ and of ' 
MiddeUmrg,^^ a sailor desiring without just cause to be 
discharged before the commencement of the voyage, is 
mulcted of half his wages: at Botterdam^^ and Dor- 
drecht^^ he is compelled to perform fully the engage- 
ment undertaken by him. 

• A. 1775. • A. 1643. art. 25-30. 

' A. 1693, art. 17-21, 27-30. » A. 1721, art. 174-177, 186-191. 

= 29 Sept. 1772, art. 1, 6, 7, 9, 12-16. « Art. 179. ' Art. 2. 

' Botterd. art. 178, 181 ; Dmdr. art. 4. » Art. 30. '» Art. 24. 

" Art. 30. " Art. 24. " Art. 182. » Art. 5. 
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Sj2C. 25—30. 

DCLXXXVIII. What is here stated as to convey- 
ing the venture or private merchandise of sailors free of 
freight, was at first limited by laws passed by the States 
General,and has since been wholly abrogated by custom.'^ 

Sec. 35. 

DCLXXXIX. Verbal injuries committed by a 
sailor, whether to the master of the vessel or to the 
other sailors, are under the new laws punishable by a 
fine of six florins : real injuries of a more serious 
nature are to be notified by the master upon the return 
of the vessel to the Public Prosecutor, and are punish- 
able by the judge according to law." 

Sec. 37. 

DCXC. A sailor who merely conceals his ignorance, 
is by the new law punished by forfeiture of his wages, 
and compelled to make good any loss that may arise ; 
but if he has fraudulently represented himself as a 
skilful seaman, he is corporally punished." 

Sec. 38. 

DCXCI. A sailor who, after the voyage has com- 
menced, quits the vessel without the leave of the master, 
or fails to return at the appointed time, is liable to a 

" Verwer, ad PZoo. Philip, tit. van Schipl. art. 15 ; BecMsgd. Obs. 
part. i. obs. 85. 

»« L. Amderd. art. 37, 38 ; Middelh. art. 39, 40 ; Botterd. art. 239- 
243 ; Dordt. art. 63-67. 

" L. Botterd. art. 194, 195 ; Dordr. art. 20 ; Middelb. art. 26. 
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fine of six florins.^ The fine in a case of desertion or 
drunkenness is higher, besides the liability to make 
good any loss wbich may have accrued.^ 

DCXCII. By the law of Dordrecht the punishment 
of qualified theft is prescribed against a sailor who 
steals any part of the goods, or the rigging of the 
vessel f and all those who may have been in the vessel 
are compellable to give evidence on oath on the matter.* 

Sec. 39. 

DCXCIII. It is a peculiarity in the hiring of sailors, 
that in case the destination of the voyage in respect of 
which they have let their services is altered, the master 
may nevertheless retain them in service, even against 
their consent, at a reasonable increase of wages. This 
is very carefully set forth in the new laws of Amster- 
dam,^ Middelhwrg,^ and BotterdamJ' 

Sec. 42. 

DCXCIV. If the vessel is wholly lost by shipwreck, 
the sailors lose their wages ; if the rigging or merchan- 
dise be saved, they are entitled to their wages so far as 
it can be realised out of the rigging, or of the freight 
due to the master in respect of the goods so saved.' If 
they have themselves been instrumental in saving them, 
they are entitled also to salvage.* 

' L. Amaterd. art. 32 ; Middelb. art. 34. 

« L. Middelb. art. 33, 34; Botterd. art. 188-192; Dm-dr. art. 17. 
' L. Dordr. art. 59. ■" Art. 60. » Art. 34, 35, 36. 

" Art. 36-38. ' Art. 202, 204, 206, 210. * Th. 681. 

• L. Amsterd. art. 45 ; Middleb. art. 45, in fin. ; Rotterd. art. 219. 
See Verwer in not. ad art. 12. Plao. Philip, n. ii. p. 112, sqq. 
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Sec. 44. 

DCXCV. If a sailor dies a natural death or in the 
performance of his duty, whether -on the outward or 
homeward voyage of the vessel, his heirs are, under the 
new law of Rotterdam,^" entitled to the whole of his 
wages. 

Sec. 46. 

DCXCVI. By the law of Bordrechf^ the master and 
sailors of a vessel are prohibited from shipping illicit 
goods without the knowledge of the owners, under 
penalty of corporal punishment and of making good any 
loss arising therefrom. 

Sec. 48. 

DCXCVII. Agreeably to the ri^le stated in this 
section, it has also been laid down in de Adviesen over 
den Koophandel^^ that the owners of a vessel are not 
liable to the master beyond the share they have in the 
vessel. 

Chapter XXL— Sec. 1. 

DCXCVIII. Every community of profits does not 
constitute or produce the effects of a partnership.^^ 

Sec. 5. 

DCXCIX. A partnership which has been contracted 
on the condition that the profits should be in common, 

'» Art. 248. 

" Art. 61, 62. " D. i. cons. 6. 

" As correctly laid down in de Advies. over den Koophand. d. ii. 
eons. 65, p. 263, sqq. 
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but that one party alone should bear Ahe losses, djoesnot 
seem to be illegal, and this not only for the reason 
stated by Voet,^ but chiefly because the insurance of 
risks is permitted by our laws and customs ; and this is 
the consideration on which Grotius has proceeded in an 
opinion given by him in de Eollandsehe Oonsultatien? 



Sec. 7. 

DCC. In the action "pro socio* it is not necessary 
under our Law that there should be a cession or delivery 
of the property acquired by one partner since entering 
into the contract, but it is brought into the accounts of 
the partnership, and is ipso jwre shared in common.^ 

DCCI, By dight hlame (levis culpa), for which a 
partner is liable, is to be understood such neglect as he 
would not be guilty of in respect of his own affairs.* 

DCCII. As regards the right which third parties 
have against several partners, it is indeed clear that the 
contracts of one of them whom the others employ to 
manage the business as their agent bind such others 
also f but the doctrine of Voet,^ that by the law of the 
present day the latter may (as in the case of ship-owners) 
discharge themselves by ceding their share in the part- 
nership to the creditors, seems wholly opposed to the 
reason of law. 

DCOIII. Whether partners are liable, each in solidwrn, 
on the contracts of one or more of them who are in the 

' Ad Pand. xvii. 2. § 8. ' D. iii. st. 2. cons. 303. p. 541. 

* [See defin. Van der Linden, Inet. p. 578.] 
' Ooren, 068. xxv. n. 50, p. 91. 

■* Advies over den Kooph. d. ii. cons. 63, p. 249, sqq. 

* Voet. ad Pand. xvii. 2. § 13. « lb. § 13, in f., and § 15. 
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place of agents for the others or for each other, in that 
they allow him or them or each other to contract in the 
name of the firm, has been the subject of opposite 
opinions among the lawyers. In the Hollandsche Gon- 
suUatien' it is answered in the affirmative, upon the 
authority of the Statute of Antwerp? But others have 
maintained the negative f and this seems also to have 
been the opinion of Grotius}" The former opinion has, 
however, been since adopted by the custom of Amster- 
dam, as testified by an eminent jurist^^ and a great 
number of merchants.^^ And several advocates and 
proctors practising in the Courts of Amsterdam have 
testified in Cpurt to the same effect ;^* and the mer- 
chant Verwer^^ and several learned advocates of recent 
times,^* as well as a number of merchants,^^ have given 
their adherence to the same opinion. 

DCCIV. Where, however, a partnership has been 
entered into between two persons, one of whom con- 
tributes the money, and the other his services, on the 
condition that the latter alone should manage the 
business, and that the profits should indeed be shared 
in common, but that the former should not be liable for 



' D. i. cons. 151, p. 255, in f. ; cons. 283, and cons. 303, p. 488, in f. ; 
a. ii. cons. 235, in f. p. 463. * Cap. 52. art. 1. 

' De Pape in Obs. ad vol. i. cons. 283, p. 283. 

"> Holl. Consul, d. iii. st. 2. cons. 143. n. 5. 

" 23 Jun. 1708, in de Advies. over den Kooph. d. ii. cons. 61. 

" 16 Feb. 1707 ; Ibid. cons. 60. 

" 29 Jan. 1710; Handv. van Armterd. p. 507, 508. 

" Zeerecht, Edit. 1711, p. 171. in fln. & edit. 1730, p. 188. 

" In an opinion— 29 June, 1790 ; which see in de V enamel, van 
casus-positien, &n. hetreMelijh tot den Kooph. Amst. 1793. cas. 18. 

" 30 Jun. 1790, ibid. p. 164, seq. See Dupuis, L'Arts des Lettresd^ 
Change, apud Savary, t. i. p. 470. 
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the losses beyond the amount contributed by him ; in 
such a case a different rule is to be observed, and the 
former partner will not be liable for debts beyond the 
amount which he has brought into the partnership. 
Such partnerships, like those in France called Societes 
en commandite, may, from the reason of our law, be 
entered into amongst us.^ Lest, however, the persons 
who contract with the working partner should rely on 
the credit of the other partner to their own prejudice, it 
would seem to be required amongst us, where the terms 
of the partnership have not been made public, that the 
money partner should not hold himself out publicly as 
a partner, nor be designated as such in the name of the 
firm used by the other. 

Sec. 8. 

DCCV. If a partner who has not yet brought into 
the partnership what he was bound to contribute makes 
cession of his property, his creditors or the curator or 
assignee of his estate have no rights as against the 
partnership so long as the other partner has not received 
what he was entitled to. It is so laid down m the 
HoUandsche ConsuUatien f and the jurists have recently 
given the same opinion,^ which has also been confirmed 
by several merchants.* 

Sec. 10. 
PCCVI. Besides several other points of difference 

■ Savary, Tarf. Negoc. part. ii. lib. i. cap. 1. p. 189, sqq. & cap. 2, p. 
207, sqq. 
^ D. iii. cons. 6-9. * 19 Dec. 1754. 

* Vervolg. der Soil. Consult, d. ii. cons. 98. 
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which exist between a universal partnership and the 
statutory community of property between husband and 
wife, the following should be chiefly noted : 1. That in 
a partnership profit and loss are shared in geometrical 
proportion," but in the statutory community in arith- 
metical proportion ; 2. That one partner cannot, without 
the other's consent, make a disposition of the common 
property/ whilst a husband may do so by virtue of his 
marital authority, without the wife's consent; and, 3. 
That one partner is liable to the other for Uame or 
neglect ; whilst a husband is not responsible to his wife.' 

Chapter XXII.— Sec. 2. 

DOC VII. The pact caWe^ Admiraalschap, or Sailing- 
Company, which it was formerly necessary to enter into, 
and may even now be legally entered into,' between 
merchant vessels for mutual defence against enemies 
and pirates, is not improperly classed under partner- 
ship, since the laws themselves introduce a community 
in respect of the losses arising from such mutual defence, 
and define the form of the agreement. 

Sec. 5. 

DCCVIII. The profits realized out of a vessel taken 
from the enemy or from pirates, do not go in common 
to all the ships associated in the Sailing-Company, but 
belong only to those which have assisted ia capturing it.^ 

' Grotius, supra § 5. ° Dig. x. 3. 28. 

' HoU. Consult, d. i. cons. 47. n. 5;— d. iii. st. 2. cons. 182. n. 3, 
9—11. 

" Ordonnanee of Botterdam, ooncerning Shipping, of 1721, art. 252, 
sqq. 

" Nederl. Adv. d. ii. cons. 200 ; Bynkersh. Q. J. Pub. 1. i. u. 18. p. 136. 
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Chapter XXIII".— Sec. 2. 

DCCIX. In a partnership contracted between. several 
owners of one Tessel, or the owners of several vessels, 
the following peculiarities are observed: — 1. That some 
of the owners, who have the majority of shares in the 
vessel, may sell the whole in community of profit and 
loss ;^ 2. That in case of a disagreement between the 
owners, the majority may let the vessel ; and when it 
has been so let, they may, in case the others are un- 
willing after notice to contribute their share of the, 
money necessary for rigging or arming the vessel, raise 
the amount on a contract of bottomry ; or, if advanced 
by themselves, recover it out of the share which the 
others have in the vessel.^ 

Sec. 3. 

DCCX. If one of the owners is also master, and 
owes either solely, or jointly with other consentient 
part-owners, a half share in the vessel, he may uiidei- 
take a voyage for such hire as may seem reasonable in 
the estimation of just arbitrators f which, however, by 
the Laws of Rotterdam and Dordrecht last cited, is 
only allowed wliere the master, either solely or together 
with the consentient part-owners, has the majority of 
shares in the vessel.* 



Chapter XXIV. 
DCCXI. Besides the laws concerning 

' Ord. Eotterd. 1721, art. 171 ; Dordr. 1775, art. 166. 

•■' Ord. Botterd. art. 172 ; Dordr. art. 167. 

^ Wisbuische Zee-rechten, art. 65-67. 

' Ord. Hotterd. art. 173 ; Dordr. art. 168. 
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enumerated by Bynkershoek,' the following deserve 
notice:—!. The Amplification of the Law of Middel- 
hurg, of the 4th February, 1719 f 2. The new Law of 
Amsterdam of the 10th March, 1744,' and the emenda- 
tions and interpretations thereof, of the 27th April, 
1745,* the 30th January, 1756,* and the 31st January 
1775.1° 3. The Law of Dordrecht entitled " Instructie 
voor Schepenen van't Watergereeht, en Ordonnantie op 
het stuh van Assuranti^ en avarye mitsgaders van Zee- 
zahen, en de manier van Procedeeren omtrent dezelve," 
passed on the 29th June, and promulgated on the 13th 
July, 1775. 

Sec. 1, 

DCCXII. Insurance is a contract nominate, consen- 
sual and of good faith, whereby, in consideration of a 
certain 'price or premium, the losses which may arise 
from unforeseen danger to the property of another are 
undertaken to be made good. This price or premium 
(which, considering the nature of the contract, does not 
depend altogether on custom) may, it seems, consist of 
other things besides money, and is fixed by the consent 
of both parties in proportion to the extent of the risk 
undertaken, so that no "question can arise thereon as to 
enormous injury (laesio erbormis)}^ By loss is understood 
not only the destruction but also the deterioration of 
the thing ; ^* and vmforeseen danger is that of which 

2 Q. J. Priv. 1. iv. c. 1. p. 519, sq. « Groot PI. d. v. p. 1287. 

' Mandv. p. 662, sqq. ' Handv. p. 1666. 

° Tweede Vervolg der Mandv. p. 89, eqq. 

'» Iliid. p. 91, sqq. 

>' Byukersh. Q. J. Priv. 1. iv. o. 5. p. 564. 

" New Ord. Ameterd. art. 35; Botterd. ait. 70. 
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both the contracting parties are ignorant ; for if either 
of them is aware that a loss has already occurred, the 
contract is ipso jwe void.' 

Sec. 2. 

DCCXIII. This contract, having received from 
custom and law the definite form and force of an 
obligation, ought to be considered a nominate contract, 
depending on consent alone, and therefore binding even 
though the premium may not have been paid: as 
decided by the Court on the 24th of November, 1639 ; 
though the words of the Law of Amsterdam of the 5th 
December, 1620, seem to require the contrary. This 
law appears, however, to have been abrogated by cus- 
tom, as testified by Boseboom^ and Soel f and this is like- 
wise rendered certain by the new Law of Amsterdam of 
1744,* and the more recent Liw of 1775, altering the 
60th article ; and by the general Law of Holland of 
the 13th November, 1773, which allows this contract 
to be entered into verbally, provided it be reduced into 
writing under seal within fourteen days.^ 

Sec. 3. 

DCCXIV. Insurance-brokers are at all places pro- 
hibited from entering into this contract in their own 
name. A similar prohibition has been enacted at Bot- 
terdam respecting the Commissioners of Insurance 

• Bynkeish. Q. J. Friv. 1. iy. c. 26. n. 6. 
' Coitum. van Amsterd. cap. xxx. ad. art. 36. p. 145. 
' Ad. Loen Decis. oas. 93. And see Bynkersh. Q. J. Friv. 1. iv. c. 
2. p. 535, sqq. 

' Art. 37. ' Groot Fl. B. d. ix. p; 1341. 
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Causes and their Secretaries.® It seems to be otherwise 
at Middellurg.'' and, probably, at Amsterdam^ and 
DordrecM.^ 

DCOXV. A person who has no mandate or authority 
to effect an insurance may, nevertheless, legally take the 
precaution of having an insurance effected on behalf of 
another;^" but one who from the commencement has 
managed any business as his own, and not as a partner 
(being, for instance, the joint-owner with another of a 
Tessel or goods), and has taken care to insure on his 
own behalf for a larger amoimt than he was interested 
for, cannot .afterwards assign such an insurance pro 
parte to his partner.^^ It is so laid down in the Neder- 
landsche Adviesboek, and by Bynkershoek ; but this 
doctrine does not quite support the rule in de Adviesen 
over den Koophandel,^^ viz. : that a partner, who has no 
mandate, and has not expressly named his partner, 
cannot even ah initio act so as to effect an insurance by 
way of negotiorum gestio on behalf of the partner. 

Sec. 4. 

DCCXVI. Although originally Insurances related 
chiefly to things exposed to the dangers of navigation 
and transport ; yet they have since been extended to 
buildings also and other goods, which are liable to de- 
struction by fire ;^^ and indeed to everything wherein 

= New Ord. Rotterd. art. 82. ' Amj)l. 1719, art. 4. 

' Arg. New Ord. art. 39, in fin. ' Ord. art. 80. 

" Nederl. Adv. d. iii. cods. 17 ; Bynkershoek, Q. J. Priv. ]. iv. c. 1. p. 
524. 

" Nederl. Advies. d. ii. cons. 120 ; Bynkersh. d. 1. p. 523. 
" D. i. cons. 26, 27. 

" New Ord. Amsterd. art. 18 ; and the latest Ord. of 1775. 

S 
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any one has an interest, provided it be accurately de- 
fined in the contract.^ 

DCCXVII. Insurances against the dangers of the 
sea may be effected in respect of the following : 

1. Vessels.^ It is required, however, that the vessel 
should have arrived at the place where the danger 
begins f and if the vessel be of the kind called " vuurm 
hlaas "* it should be so stated.* There is nothing to 
prevent the insurance of an old ship.* 

2. All kinds of merchandise ; — even such as are 
liable to be easily spoilt.' 

3. The expenses of loading the vessel ; and the 
premiums of insurance already paid or yet to be paid.' 

4. The freight payable for the conveyance of goods,* 
in respect of which the new Law of Amsterdam has 
provided more fully,' altering the former law;^° for 
even the rigging of a vessel may now be legally 
insured.^^ The rule at Midddhurg is the same.^^ 

5. Merchandise belonging to the crew.^^ But at 
Amsterdam and Middelhurg it is otherwise." 



' Handv. Tweede Vervolg, p. 91 sq. 

' New Ord. Amstrd. art. 7 ; New Ord. Botterd. art. 25 ; Ord. Dordr. 
art. 29 ; Middelb. art. 4 ; and Ampl. art. 3. 
' New Ord. Amsterd. art. 13, in f. 

* [These wonld appear to be vessels built of the vuur-hout, a species 
of piue.— Tr.] 

* lb. art. 8. ' Bynkersh. Q. /. Priv. 1. iv. c. 6. p. 567 
« New Ord. Botterd. art. 25 ; Dordr. ait. 29. 

' New Ord. Botterd." ait. 25; Dordr. art. 29; Amsterd. art. 2. and 
New Ord. art. 22 ; Middelb. art. 3 ; and Ampl. art. 2. 
« New Ord. Botterd. art. 26 ; Dordr. art 30. 
° New Ord. Amsterd. art. 15. " Old Ord. Amst. art. 10. 

" New Ord. Amst. art. 7. " Arg. Ampl. art. 2, 3. 

" New Ord. Botterd. art. 28 ; Dordr. art 30. 
" Old Ord. Amst. art. 11, and New, art. 13 ; Middell. art. 6. 
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6. Money lent on the bottomry of vessels or mer- 
chandise/^ in respect of which the new Law of Amster- 
dam has made most careful provision." It is required, 
however, that an insurance of this kind made in favour 
of the bottomry-creditor should be expressly so stated 
in the policy of insurance." And according to the 
custom which has since obtained, not only the money 
itself which has been lent, but also the goods therewith 
purchased and shipped on board, are at the risk of the 
insurers.^* But goods which are bound, to their full 
value, on a bottomry, cannot be insured in favour of the 
bottomry-debtor.^' 

7. The amount paid as ransom for those who have 
been taken prisoners by the Turks.^" 

8. Everything connected with commerce, navigation, 
the importing and exporting of goods, and with travel- 
ling.^^ Under which may also be classed the risk 
apprehended from the poverty of the first insurer, pro- 
vided notice thereof be given to him, and the right of 
action which lies against him be assigned to the second 
insurer f^ for it is not lawful to derive gains from an 
insurance made in one's own favour.^^ 

" New. Ord. BoUerd. art. 26 ; Dordr. art. 30. 

" Art. 19, 20, 21, and Ampl. d. art. 21 ; A. 1756 ; Handv. Tweede 
Vervolg, p. 89. 

" D. art. 21 ; Ampl. ; — which settles the doubts entertained hereon by 
Bynkershoek, Q. J. Priv. 1. iv. u. 26. n. 7, in f. 

" Bynksrsh. ibid. 1. iv. c. 16, p. 658. sqq. 

" New Ord. Amst. art. 21, and Ampl. A. 1756. 

^ New Ord. Sotterd. art. 26 ; Dordr. art. 30 ; New Ord. Amsterd. art. 
X4;_which settle the doubts of Bynkershoek hereon, Q. J. Priv. 1. iv 
u. ]. p. 526, sqq. 

" New Ord. Botterd. art. 26. f. ; Dordr. art. 30. 

^' New Ord. Amst. art. 25 ; and the interpretation thereof, A. 1756. 

" Arg. Ord. Middelb. art. 31, 32. 

S 2 
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9. ProTisions kept in a vessel for daily consumption 
may also'by the laws of Middelhmrg^ and Amsterdam,^ 
be insured against the risks of the sea ; but not by the 
laws of Botterdam^ and Dordrecht.^ 

10. At Amsterdam^ an insurance may be effected 
on the expectation or anticipation of the profits to 
arise from any undertaking, estimated at a particidar 
value. But at Botterdam this is prohibited.* It has, 
however, been decided by the Supreme Court,' that if 
such an insurance has been effected there, with a renun- 
ciation of the law, it would be valid elsewhere. 

DCCXVin. Gunpowder and bombs are no longer 
prohibited from being insured, provided they be speci- 
ally mentioned.* Property of the enemy cannot be 
insured, even where the insurer is aware of it.' 

DCCXIX. At Amsterdam,^" Dordrecht,^^ and Mid- 
delhurg,^'^ a ship, with all its appurtenances, may be 
legally insured for the full value. At Rotterdam it 
may be insured to the extent of seven-eighths ; and the 
remaining one-eighth cannot be insured.'^ This law of 
Rotterdam, as well as that of Middelhurg, has set at rest 
the arguments of Bynlcershoeh hereon.-'* 

DCCXX. By the laws of Middelhurg,^'' Rotterdam,''' 



' New Ord. Middelh. art. 3. ^ New Ord. Amst. art. 7. 

= New Ord. Bott. art. 27. * Ord. Dordr. art. 31. 

= New Ord. Amst. art. 17. « New Ord. Bott. art. 28, 29. 

' Bynkersh. Q. J. Priv. 1. iv. c. 5. p. 557. sqq. 
' Ord. Middelh. Ampl. art. 3 ; New Ord. Amsterd. ait. 1 ; New Ord. 
Sotterd. art. 41 ; Dordr. art. 43. 
» Bynkersh. Q. J. Publ. 1. i. «. 21. 

" New Ord. Amst. art. 7. " Ord. Dordr. art. 34. 

1^ Arg. Ampl art. 2, 3. >= New Ord. Bott. art. 31. 

" Q. J. Priv. 1. iv. u. 6. p. 569. " Ampl. art. 2. 

" yew Ord. Bott. art. 25 ; junot. act. 31. 
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and Amsterdam,^'' mercliandise may also be now insured 
for the full value (though under the former law it was 
otherwise^'). But in lespect of some kinds of merchan- 
dise, which are liable to be easily spoilt, if they have 
been insured under the general term merohandise, no 
losses which do not exceed ten per cent., or if expressly 
specified, three per cent., are made good.^' A similar 
exemption from making good losses below three per 
cent, is allowed by the new law of Botterdam,"^" and by 
the law of Dordrecht.''^ 

DCCXXI. Goods which are liable to deterioration 
may, by the laws of Botterdam'^^ and Dordreeht,^^ be 
legally insured, not only where they have been specifi- 
cally enumerated, as formerly, but also generally under 
the terms " perishable and imperishable goods ; " and, 
by the law of Amsterdam,^* even simply under the 
general term merchandise. This may probably be done 
also at Boiterdam^^ and Dordrecht?^ 



Sec. 5. 

DCCXXII. If the thing insured had already perished 
and it was possible that the party assured could have 
become aware of it before the contract was entered into 
the insurance so effected is ipso jure void ; unless (as 

" New Ord. Amst. art. 22. 

" Bynkersh. Q. J. Priv. 1. iy. c. 4. p. 550, and c. 13. p. 626. 

" New Ord. Amst. art. 34, declared by the Law of 1756. 

""> Art. 44. " Art. 46. 

^' New Ord. BoU. art. 25. '^ Ord. Dordr. art. 29. 

" d. Ord. Amst. art. 34, (supplying from art. 17 of the Old Ordonn.) 

'^ Compare New Ord. Bott. art. 41, with art. 8 of the Old Ordonnaiice. 

'^ Compare Ord. Dordr. art. 29, with art. 43. 
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expressly provided by the new law of Amsterdam^ 
from which the rule laid down by Bynkershoelc^ is 
to be restricted) the assured party himself, as well as 
the person who effected the insurance on his behalf, 
declare on oath that they were not aware of the 
loss. In other places he is not even allowed to take the 
oath, unless the insurance has been effected against all 
risks, or at all events.* 

DCCXXIII. If, however, it be an insurance at all 
events* an oath of ignorance should not, it seems, be 
tendered by the party assured, but is only to be taken 
if the insurers desire it.* Bynhershoeh thinks other- 
wise, and refers to a decision of the Supreme Court f 
which decision, however, is not sufficiently borne out by 
the old laws of Middelbwrg, Amsterdam, and Rotterdam.^ 

DCCXXIV. In such a case the insurer himself is 
also admitted to prove the knowledge on the part of 
the insured. By the term knowledge is understood not 
only positive but also probable knowledge; but not 
such as is founded on mere rumour.' If knowledge 
has been proved, the party assured is punished not only 
by the loss of his action, and by condemnation in double 
the jiremium of insurance, but also on a public accusa- 
tion for criminal falsehood.® 

DCCXXV. A vessel and merchandise cannot be 
insured after the voyage has commenced, unless the time 

' New Ord. Amst. art. 12. ' Q. J. PHv. 1. iv. c. 7. p. 575. 

' New Ord. Botterd. art. 35, 36 ; 37 ; Dcyrdr. art. 38, 39. 

* [Insurance upon good or bad news. — ^V. d. Linden, Inst. 651.] 

' New Ord. Botterd. art. 37. Dordr. art. 40. 

' Q. J. Priv. 1. iv. c. 11. p. 615. 

« Old Ord. Midd. art. 23; Armt. art. 21 ; Sott. art. 9. 

' Bynkersh. Q. J. Priv. 1. iv. u. 16. p. 653. 

' New Ord. Botterd. art. 39, 40 ; Dordr. art. 42. 
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at which the vessel set sail be mentioned in the policy, 
or the party assured has declared in writing that he 
was not aware of the time.* By the law of Amsterdam,^" 
if he has declared himself to be ignorant of the depar- 
ture of the vessel, mention should also, it is said, be 
made of the day on which the instructions to effect the 
insurance were despatched, and of the latest intelligence 
received concerning the vessel and the merchandise. 

DOCXXVI. If, where the vessel has already set 
sail, the time of its departure has not been mentioned 
in the policy, according to the laws cited in the preced- 
ing Thesis, but the insurer himself is proved to have 
been aware of it through other sources, the contract 
will not be thereby vitiated,- since the insurer has not 
been misled in any manner; — as decided by the 
Supreme Court on the 7th of February, 1739." 

DCOXXYII. The clause— that the contract should 
remain valid, although the vessel might have set sail 
earlier than was mentioned — where both parties have 
acted in good faith, has sustained the contract before 
the Supreme Court.^^ It was not, however, approved of 
at Amsterdam,^^ and by the recent law has been declared 
to be of no force.^* 



Sec. 6. 
DCCXXVIIL' The duties of an Insurance-broker, 

" New Ord. Botterd. art. 32—34 ; Dordr. art. 35—37. Bynkersh. 
Q. J. Priv. 1. iv. o. 12. p. 616—618. 

'» New Ord. Amst. art. 3. and the latest of 1775, art. 3. 

" Bynkersh. Q. J. Priv. 1. iv. o. 17. p. 663. 

" 15 Jan. 1740 ; Bynkersh. Q. J. Priv. 1. iv. u. 12. p. 665—669. 

" New Ord. Amst. art. 3. " Latest Ord. Amst. art. 3. 
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and the fees payable to him, are defined by the laws of 
MiddeTbwg, Amsterdam, Rotterdam,, and Dordrecht. 

DCCXXIX. It is clear that an insurance may be 
contracted ah initio by mere consent, without writing -^ 
but it should be reduced to writing and duly stamped 
within fourteen days f and therefore there is no locus 
pmnitentise in the meantime.* 

DCCXXX. All such stipulations or conditions as 
are not prohibited by law may be annexed to an insur- 
ance (even one in respect of which the laws themselves 
have prescribed particular forms), and should be strictly 
performed. If, however, they have not been fulfilled, 
the insurer will not be thereby discharged, unless such 
non-fulfilment has occasioned loss. This rule may, I 
think, be deduced from the excellent decision of the 
Supreme Court of the 8th of September, 1728.' 

DCCXXXI. Conditions inserted in the policy itself 
should be taken as repeated in a supplement or appendix 
subsequently added to it, unless it has been agreed 
otherwise ; — as decided by the Supreme Court.* 

DCCXXXII. Conditions which are expressly pro- 
hibited by the laws of insurance, if inserted in such a 
contract, either vitiate the entire contract, as under the 
law of Botterdam,'' or at least are invalid in themselves. 



' Ord. Midd. art. 9, 10 ; Avist. art. 3, & New Ord. art. 38, 39 ; BoU. 
art. 21, & New Ord. art. 76—79 ; Dordr. art. 76—79, 81. 

2 Ord. Botterd. art. 20 ; Latest Ord. Amsterd. art. 60, 61. Bynkersb. 
Q. J. Priv. 1. iv. u. 26. n. 1. 

' Fubl. Holland. 13 Nov. 1773. Supra, Thes. 713. 

* Advies. over den Kooph. d. i. cons. 12. p. 58, sqq. 

s Bynkersh. Q. J. Priv. 1. iv. c. 14. p. 635—637, 

« Ibid. 1. iv. u. 11. p. 606—608. 

' New Ord. BoU. art. 71-75. 



BOOK III. CHAP. XXIV. SEC. 6. 265 

and cannot be confirmed by a renunciktion of the pro- 
hibitory law.^ 

DCCXXXIII. Although the name of the vessel 
should also be mentioned in the policy of insurance, 
yet a description seems to be sufficient ; as in a case 
mentioned by Bynkershoeh.^ Nor would even a change 
in the name, made hona fide, affect the contract, pro- 
vided the identity of the vessel remains certain, as de- 
cided by the Supreme Court." 

DCOXXXIV. If it be stated in the insurance that 
the risk was to commence, not from the place where 
the goods were shipped, but from some other place, 
but the vessel, meeting a favourable breeze, has passed 
by such latter place, the insurance is still valid." 

DCOXXXV. By the term cireumjacent places, 
which is usually employed in a policy of insurance, are 
understood the neighbouring places, rivers, ports, and 
harbours, although they may not have been expressly 
named ; ^^ but not places at a great distance.^* 

DCCXXXVL If the insurance has been effected 
up to some port, river, or harbour expressly named, 
but the contracting parties have made no mention of a 
neighbouring town to which the goods have been con- 
signed, in such a case the place so named should be 
taken as the limit of the risk. There is a particular 
case hereon, mentioned by Bynhershoek}*' 



' Bynkersh. Q. J. Priv. 1. iv. c. 6. p. 570, sqq. 

' Ibid. 1. iv. c. 12. p. 618, sqq. 

'» 20 Feb. 1722; Bynkersh. Q. J. Priv. 1. iv. c. 11, p. 610—612. 

" Bynkersh. Q. J. Priv. 1. iv. o. 1. p. 521, sq. 

" New Ord. art. 4 ; Bynkersh. ib. 1. iv. c. 6. p. 571, sq. 

" Bynkersh. d. 1. u. 10. p. 601—603. See also p. 598—600. 

» Ibid. 0. 15. p. 645—650. 
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DCCXXXVII. If the insurance was effected up to 
a particular place, and the loss occurred before the 
vessel had arrived there, the insurer is liable, though 
the vessel may afterwards have sailed past such place, 
bound perhaps to some other place.^ 

DCCXXXVIII. Upon a loss occurring, the value 
of the I goods insured, as stated in the instrument, is to 
be proved not only by the oath of the party assured, 
but also by other evidence.^" 

DCCXXXIX. The damage arising from the loss of 
the goods is estimated at the price at which they were 
purchased, adding thereto the expenses incurred on 
them up to the time of their shipment ; but in case the 
goods were only spoilt, but have reached the place to 
which they were consigned, the damage is computed at 
the price at which they would have sold there, if they 
had arrived in good condition. The freight and other 
expenses are not taken into account herein, but these 
may be separately insured ; and where this has been 
done, the loss is taken to have occurred as much in this 
respect as in respect of the goods themselves, and is to 
be made good in the same proportion.^ Where freigiit 
is not payable for the goods which may perish, an in- 
surance of such freight" becomes void.* 

DCCXL. If goods which have been insured at the 
same time arrive partly sound, partly spoilt, then, in 
computing the loss, not only the spoilt goods, but the 
sound portion also, are taken into account ; and the loss 

' As decided by the Supreme Court, 27 June 1720 ; Bynkershoek, 
A. 1. iv. c. 10. p. 603—605. 

* Bynkersh. Q. J. Priv. 1. iv. c. 17. p. 663—665. 

^ New Ord. Amsterd. art. 35, declared by the Ordonn. of 1756. 

- Ibid. 
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is reckoned at so much per cent., as all the goods taken 
together are reduced in value, — the profit, namely, of 
the sound portion being set off against the loss of the 
spoilt portion.^ 

DCCXLI. If a vessel which has been insured 
arrives in safety, but damaged either by tempest in 
mid seas, or by ice in the Greenland fisheries, the 
insurer is not liable for such damage.^ 



Sec. 7. 

DCCXLII. Under the term risks of the sea are com- 
prehended all losses resulting from the violence of the 
waves, the winds and tempest, but not from the unskil- 
fulness of the master or the pilot.' 

DCOXLIII. A person who has given an insurance 
against violence from the enemy, adding a condition in 
the policy itself, that the vessel and the goods seized 
might be redeemed up to a certain amount, ought to 
make good both the price which has been paid as 
ransom, and the damage which may have occurred to 
the vessel and goods since their redemption.* 

DCOXLIV. Under the term enemies in the formula 
of an insurance, pirates also are included. Friendly 
nations are not included. Where, however, their 
friendship is doubtful, express mention of them is also 
now required.^ 

DCCXLV. The owner of a vessel cannot insure 

' Verzam. van Casus-posit oas. 5. p. 43. sqq. 

' Advies. over den Kooph. d. i. cons. 25. 

' Advies over den Knooph. ibid. d. 1. cons. 13. 

' New Ord. Amst. art. 16. 

« See also New Ord. Botterd. art. 42 ; Dordr. 44. 
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against the fraud or deceit of the master ;^ but he may 
against the fraud of a substitute appointed without the 
owner's knowledge.^ The owners of the merchandise 
may, Rowever, legally insure against the fraud and 
deceit as well of the master as of a substitute.^ 

DCCXLVI. An insurance may also be legally 
effected in favour even of the owner, against the faults 
of the master, whether of omission or commission.* The 
deserti( n, however, of a vessel which has stranded and 
cannot be recovered without greater expense, is not to 
be considered even as fault on the part of the master ; 
as decided by the Supreme Court.^ 

Sec. 8. 

DCCXLVIl. The risks of insurance of a vessel, as 
appeared to Bynkershoeh in his own times,' attached to 
the insurer from the day on which it was agreed that 
the vessel should set sail ; but it has since been ex- 
pressly enacted at Amsterdam,'' and has perhaps become 
the custom in other places also, where the laws are 
sUent on the subject,— in analogy to a similar provision 
respecting insured goods, — that the risk should com- 
mence from the day on which the goods begin to be 
shipped on board. But there is no doubt that any other 
time may be fixed by the contract.* 

' Bynkersh. Q. J. Priv. 1. iv. c. 4. p. 553, sqq. 

^ New Ord. Botterd. art. 43; Bordr. art. 45. 

^ N. Ord. Sotterd. art. 42 ; Bordr. art. 44, and other laws. 

* Bynkersh. Q. J. Priv. 1. iv. c. 4. p. 556. 

= 16 June 1728 ; See Bynkersh. ibid. 1. iv. o. 14. p. 634, sq. 
" Bynkersh. ib. 1. iv. e. 2, p. 529, sqq. 
' New Ord. Amst. art. 5. in fin. 

* Arg. Dig. 1. 17. 34; ,N. Ord. Botterd. art. 48; Bordr. art. 50. 
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DOCXLVIIL The risk terminates when the vessel 
having arrived in port has discharged her cargo ; pro- 
vided this be done within twenty-one days, according to 
the Law of Amsterdcmi,^ or according to the laws of Rot- 
terdam}" and Dordrecht^''- within fourteen days ; which 
seems also to be the rule under the law of Middelburg}^ 

DCCXLIX. The exceptions to this rule are— 1. 
Where as soon as the vessel has arrived in port the 
owners of the vessel have, upon a contract entered 
into with the owners of the goods, despatched the vessel, 
laden as it was, on another voyage, and have certified 
this arrangement by effecting, for instance, a fresh 
insurance, the risks under the former insurance having 
now terminated ;'^ 2. Where the vessel has been insured 
for a particular period;^* and 3. Where the insurance 
has been effected simply as from port to port, and no 
terms have been inserted in the contract relative to the 
time of unloading the vessel.^^ 

Sec. 11. 

DCCL. If where the vessel has been insured, the 
master by his own act, though without the knowledge 
of the party assured, alters the course of the vessel, the 
insurer is thereby discharged.^* But upon an insui'ance 

' New Ord Amst. art. 5. in f> " Ord. Dordr. art. 49, 51. 

" New Ord Bott. art. 49. 

" Arg. <lrd. Midd. art. 11, in f. 

" Advies. over den Kooph. d. i. cons. 24. 

" Bynkersh. Q. J. Priv. I. iv. i>. 3. p. 539. 

" See Placaat of King Philip of 1563, t. vii. art. 13, which would, in 
this case, appear to be still observed. Bynkersh. Q. J. Priv. 1. iv. c. 
2. p. 529, & c. 15. p. 647, f. sqq. 

" Advies over den Kooph. d.Ji. cons. 21. p. 123 — 125 ; New Ord. Amst, 
: art. 6, in fin. See also Dig. xiv. 1. 1. § 5. 
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of goods, if the course has been altered by the act of 
the master without the consent of the party assured, 
the insurer is not thereby discharged ;^ unless the goods 
insured belong to the owner of the vessel himself.^ The 
master, however, by whose act the voyage was altered, 
remains always liable, and therefore the right of action 
which lies against him should be assigned to the insurer 
who is not discharged.^ 

DCCLI. What we have stated as to the insurer of a 
vessel, or of goods belonging to the owner, being dis- 
charged by the act of the master, even if the alteration 
of the course was made without the knowledge of the 
party assured — is applicable, at Amsterdam (from the 
general wording of the new law), even to a case of 
fault on the part of the master. But as regards other 
places the same rule can hardly be adopted ; but on the 
contrary, the insurer would, it seems, be discharged 
only in case the course was altered in fraud by the 
master.* 

DCCLII. If the course of the voyage is alleged to 
have been altered at the desire of the party assured, 
and thereupon a question arises, whether the insurer 
has been discharged or not, the burthen of proof lies 
on the insurer f and in practice, the oath of the party 
assured is also admissible herein.* The mere intention 
or purpose to alter the course, not carried into execu- 
tion, does not discharge the insurer.' 



' New Ord. Amst. ibid. ' lb. art. 6, in f. 

^ New Ord. Botterd. art. 52 ; Dordr. art. 54. 

« Byukersh. Q. J. Priv. 1. iv. c. 8. p. 686. 

' Ibid. I. iv. c. 7. p. 582 : o. 8. p. 585. 

« Ibid. e. 16. p. 657. See also c. 5. p. 562, sqq. 

' Ibid 1. iv. c. 3. p. 545 ; & c. 5. p. 562, sqq. 
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DCCLIII. The course is taken to have been altered, 
not only if the vessel proceeds in an entirely different 
direction, but also if sailing indeed directly towards the 
port in respect of which the insurance was effected, it 
has passed it by, with the goods on board of her, bound 
perhaps to some other port with the rest of the goods.^ 
Also, if before it has arrived at the destined port, it has 
touched at other ports' (as decided also by the Supreme 
Court),^" unless it has been agreed that it might toucli 
at other ports also,^^ or might sail any where}^ But an 
alteration of the course through necessity does not 
affect the parties." 



Sec. 12. 

DCCLIV. If a vessel in which insured goods are 
conveyed, be detained by a foreign people, or has been 
rendered wholly unfit for the voyage by some serious 
injury, the goods may be conveyed in another vessel, at 
the risk of the insurer, to the place to which they were 
consigned ; if the injury be of a less serious nature, the 
party assured ought to allow a short time for the repair 
of the vessel." 

DCCLV. Where a vessel which has been insured 
has been rendered totally unfit for navigation by some 
serious injury, but without fraud on the part of the 

' Verzamel. van Gasus-posit. cas. 12. 
» Bynbersh. Q. J. Priv. I. iv. c. 16. p. 655. 

" 7 May 1735 ; ibid. p. 65'. " Ibid. C. 4. p. 554, sq. 

" Ibid. u. 5. p. 564, sqq. c. 7. p. 581. 
" Ibid. c. 9. p. 591, sqq. & p. 596. 

" Ord.AmBt. art. 8; New Old. art. 26; Middelb. art. 15; Botterd. 
art. 13 ; and New Ord. art. 53, 54 ; Dordr. art. 55. 
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master, it may be at once relinquished to the insurer.' 
If the injury is not quite so serious, and is capable of 
being repaired at a small cost, the duty of repairing the 
vessel is incumbent on the owner or the master, and 
should be strictly performed by him, as is generally 
provided for in the policy of insurance.^ If the vessel 
is detained under an arrest, a period of six months or a 
year should elapse before it can be relinquished to the 
insurer, who ought in the meantime to give pledges or 
personal security for the loss.^ 



Sec. 13. 

DCCLVI. If the vessel has been taken by the enemy 
or by pirates, the party assured may at once assign the 
same or the goods insured therein, to the insurer, and 
is not bound to wait for an opportunity of ransomins; 
them, or recovering them by legal proceedings, though 
he ought in the meantime to render assistance for this 
purpose.* 

DCCLVII. The losses which an insurer has under- 
taken to make good ought, in most places, to be made 
good within three months ; but at Botterdam^ and 
Bordreehf within a month. The entire loss should be 
made good ; excepting in the case in art. 33 of the 
New Law of Amsterdam. 

' Ord. Botterd. art. 12 : & New Ord. art. 62 ; Dordr. art. 64. 

' Tweede Tervolg. der Sandv. van Amst. p. 92. 

= New Ord. Amst. art. 26 ; New Ord. Botterd. art. 65, 66 ; Dordr. 
art. 67, 68. 

* Nederl. Adviesb. d. iii. cons. 248 ; Advies. over den Eooph. di 1. 
cons. 14. p. 70, f. 71, f. ; & cons. 16. p. 88, and cons. 23. p. 130. 

» New Ord. Bott. art. 68. « Ord. Dordr. art. 70. 
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Sec. 14. 

DCCLVIII. The party assured ought to commu- 
nicate to the insurer all information he may have re- 
ceived of any loss either already sustained or appre- 
hended, in respect of the goods insured: and at 
Amsterdam this is required to be done through the 
secretary or marshal of the Chamber of Insurance.' 

Sec. 15. 

DCCLIX. The insurer is not liable for any internal 
defect in the goods insured, not arising from any i&ult 
on the part of the master or crew, and without external 
violence.* The same rule has been laid down by the 
Law of Amsterdam^ in respect of an internal defect in 
the vessel." 

DCCLX. The insurer is not bound to make good 
any loss, which, viz., at Middelhwrg,^^ does not exceed 
one per cent., and at Botterdam^^ and Dordrecht, ^^ three 
per cent. At Amsterdam, where the former laws'* 
required the same rate as obtains at Middelburg, hut the 
new law is silent on the subject, the latter rate would 
seem to be the one adopted by usage and custom, even 
where it. has not been expressly provided for by 
agreement. 

Losses exceeding one or three per cent, (respectively) 
should, it seems, at all these places, be made good 

' As carefully provided for in the New Ord. Amst. art. 36 ; and tha 
latest Ordonnance of 1756, art. 36. 
" New Ord Amst. art. 32 ; N. Ord. Botterd. art. 45 ; Dordr. art. 47. 
' New Ord. Amst. lb. " See Verzam. van Casus-posit. cas. 19. 

'' Ord. Middelb. art. 18. " New Ord. Botterd. art. 44. 

" Ord. Dordr. art. 46. " Old Ord. Amst. art. 26. 

T 
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without any deduction : as also expressly required by 
the form of an Amsterdam Insurance^ in the words 
" en dat zander horting " — and that without deductions. 

There, however, it is generally the custom, in esti- 
mating and paying such losses, to deduct two per cent, 
whenever the loss exceeds fifty per cent., and the matter 
is settled by compromise, without recourse to legal 
proceedings. 

Sec. 16. 

DCOLXI. If the goods insured have not been sent, 
or a smaller quantity only has been sent, or lastly if the 
goods sent have been insured for a larger sum than 
they were worth, the premium of insurance may be re- 
covered back, deducting half per cent. : but if the goods 
have already been shipped in boats or lighters to fee 
conveyed to the vessel, a deduction of one per cent, is 
allowed.^ So, if besides the goods destined for foreign 
parts, other goods also which the vessel should convey 
on her return home {de retowren) have been insured in 
one and the same policy, but no such goods have been 
so conveyed home, then the premium paid in respect of 
the latter may be recovered back.' The same right of 
repetition or recovery exists (subject to a deduction 
of one per cent.) in respect of the vessel also, if after 
having been insured, it does not proceed on the voyage,*- 
or-even, if being bound for various ports, it has touched 
only at some, and is yet on its voyage ; provided, how- 
ever, the premium in this case has been fixed as from 
port to port or in respect of each port ; for if one entire 

» Scmdv. Tweede Verv. p. 93. ' New Ord. Amst. art, 23. 

' Advies. over den Kooph. d. i. cons. 19. p. 112, sqq. 
' New Ord. Amst. art. 93. 
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and undivided amount has been fixed in respect of the 
whole voyage, the entire amount may be retained.^ 

DCCLXII. At Rotterdam this restitution of the 
premium paid for goods not sent is not claimable, if 
the name of the vessel or of the master has not been 
mentioned in the instrument ; unless it has been other- 
wise stipulated in this respect in the contract of insur- 
ance.® The same rule has been laid down a,t Dordrecht.'' 



Sec. 17. 

DCCLXIII. Several insurers who have signed the 
same policy, though at different times, are held equally 
liable to make good the loss, and also to refund the pre- 
mium, if circumstances render it necessary;' regard 
being had, namely, to the amount for which each has 
hound himself.' And, considering the reason of the 
rule, it is equally applicable to those who have signed 
different policies ; whence also the ancient laws do not 
make any distinction between one and several policies.*" 
But if an insurance effected by several policies can be 
proved to exceed the value of the thing insured, there 
is, under the new laws, an exception made to this rule, 
viz. : that those who have signed the prior policy remain 
liable for the whole amount of their insurance, whilst 
the others are discharged from making good the loss 
only to the extent of the excess, and are bound in their 

' As held on the 28 Oct. 1790 ; Verzam. van Caeui-posit. cas. 20. 
« New Ord. BotUrd. art. 56—58. ' Ord. Dordr. art. 58—60. 

" New Ord. Amst. art. 24 ; N. Ord. Rotterd. art. 59 ; Dord/r. art. 61. 
» Ord. Botterd. art. 19, in f. ; & New Ord. art. 70; Bordr. art. 72. 
'» Placaat of King PMUp of 1570, art. 13 ; Ord. Amsterd. art. 23 
Middelh. art. 25 ; & Botterd. art. 19. 

T 2 
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respective turns to refund the premium.* Not very 
dissimilar to this is the provision in the Placaat of King 
Philip of 1563,^ viz. : that if the same goods have been 
twice bona fide insured, at different places, and hence 
by different policies, that policy alone should remain 
valid which is prior in time, and the latter become void 
to'the extent at least to which the former had left 
nothing which might still be insured. 

DCCLXIV. It being the object of this law to place 
all the insurers upon an equal footing from the moment 
of their entering into the contract of insurance,^ and 
therefore to render each insurer liable only in propor- 
tion to the sum for which he had engaged himself, it 
follows that several insurers are not joint debtors, and 
that therefore, upon the insolvency of one, his liability 
does not fall upon the others, but should be borne by 
the assured party himseK; and hence (supposing such 
a case to arise) it would be lawful to contract a new 
insurance against all risks, in the form appointed by the 
new law of Amsterdam.* So also, it follows from the 
same principle, that a party assured may always release 
any of the insurers he chooses (whether they have 
signed previous to or after the others), even without 
the consent of the rest; for the remaining insurers 
after the discharge of the others, do not thereby become 
liable for more than they were originally bound for; 
and only the remainder of the risk already insured will 
remain. So if an insurance has been effected either 
above the value, or has even been effected twice over, 
the matter will still, as regards those who have not been 



New Ord. Amst. avt. 24. = rpit.,, vii. art. 15. 

Til. 763. ^ •■ New OrM. Amet. art. 25, amplified in 1756, 



BOOK III. CHAP. XXIV. SEO. 18. 277 

discharged, remain as if the others had not been dis- 
charged ; since their liability, being limited^ or cancelled® 
by the law itself^ cannot be augmented or revived by 
the discharge of the others, made without their know- 
ledge or consent.' But as regards the assured party 
himself, the dissolution of the contract remains bind- 
ing, and he has no longer a right of action against those 
whom he had discharged, their risks having been trans- 
ferred to himself.^ On these principles ought the tes- 
timony or opinion of the merchants of Amsterdam, 
given on the 21st October, 1599,' to be understood, or 
rather amended. 

All other matters in connection with both these 
questions are fully treated of by Bynhershoek, in his 
Qusestiones Juris Privati}" 

DCOLXV. This community of rights among several 
insurers does not, however, prevent those who may have 
signed the same policy at different times, fixing differ- 
ent rates of premium. 

Sec. 18. 

DCCLXVI. The premium of insurance, whatever 
its amoimt may be, should at Amsterdam, by the new 
law, be paid down at once at the time the policy is 
signed. But if credit be given by the insurer to the 
broker, he only can afterwards be sued, unless he hap- 

' New Ord. Botterd. art. 70 ; New Ord. Amst. ait. 24. 

» Plaoaat of King FUlip of 1563, t. vii. art. 15. 

' Dig. 1. 17. 155 ; Dig. xii. 2. 10. 

» See Dig. i. 7. 25 ; Cod. ii. 3. 4 ; Dig. xxi. 1. 14. § 9. 

' See Handv. van Amst. p. 541, in fin. & sq. 

'• L. iv. 0. 2. p. 531, sqq. 
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pens to become insolvent, and the party assured cannot 
prove that he has already paid the premium to the 
broker.' It can only be claimed in a personal action, 
and no lien or right of pledge is allowed by the law to 
the insurer, as security for the premium, either on the 
thing insured or on the other property of the debtor.^ 
A broker, however, who has paid the premium to an 
insurer, has by the law of Amsterdam,^ a right of reten- 
tion over the policy of insurance. 

Sec. 19. 

DCCLXVII. The rate of interest on premiums not 
paid by a broker (since the ancient law of Amsterdam 
of 1610 cannot, from the intention of the new law, be 
any longer adopted in practice) seems at present to be 
the ordinary rate. But as regards an insurer, if he has, 
after due inquiry into the amount of the loss, been 
condemned in a definite sum, he ought to pay eight per 
cent, thereon;* and he is liable for this interest, if 
claimed, even though having been absolved in the first 
instance, he has been condemned in appeal. Bynkers- 
hoek^ is of a different opinion; but his arguments, 
unless I am mistaken, may be easily answered. 

Sec. 21. 

DOCLXVIII. The cognizance of insurance matters 
belongs to the Judges or Commissioners appointed for 

' New Ord. Amst. art. 37. 

" Soil. Cms. d. i. eons. 282 ; Bjnkersh. Q. J. Friv. 1. iv. c. 2. p. 538. 

• New Ord. Amst. art. 39. 

' New Ord. Amst. art. 50. 

' Q. J. Priv. 1. iv. u. 3. p. 547, sq. and c. 4. p. 550. 
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these causes f and, on appeal, to the Schepenen ;' and 
not, in the first instance, to the Court, even upon the 
privilege of minors or of widows, or upon prorogation 
of jurisdiction.* On account, however, of the peculiar 
nature of a cause, the parties whereof reside at differ- 
ent places, the States have sometimes approved of the 
Court exercising jurisdiction herein, rejecting the com- 
plaints of the magistrates of Amsterdam; to whom, 
however, as also to the citizens of other places, where 
there are judges appointed, for these causes, it was at 
the same time permitted, in the contract itself, to pro- 
rogue the jurisdiction of their own tribunal even in 
these causes f a form of such contract being given for 
that purpose.^" At BoUerdam, those insurances only 
which relate to commerce and navigation are referred 
for decision to the commissioners ;^* and at Dordrecht 
the same rule has been adopted.^^ 

DCCLXIX. Inasmuch as the action against an in- 
surer is prescribed by the J apse of eighteen months, or 
of three-years, under penalty of being barred (op poene 
van verstek),^^ it stands to reason that restitutio in inte- 
grum against such prescription may not be granted to a 
major. At Botterdam, however,^* and. at Dordrecht,^^ it 



° New Ord. Amst. art. 43, 44. [See Van der Linden's Institutes 665], 

' Art. 49. 

' Nad. Ampl. der Initr. van den Save, van 1664, art. 8, 

= Sesol. Holl. 12 July 1736, Groot Plac. Boelc, d. 7. p. 933 ; Handv. 
van Amst. p. 662. 

" Ibid. p. 668, aqq. n. 1^5, en Tweede Verv. p. 92, sqq. n. 1—5, 

" New Ord. Sotierd. art. 1, 23, 24. " Ord. Bordr. art.. 5, .0. 

' " New Ord. Amst. art. 30; New Ord. Botterd. art. 69; Dordr. art. 
71. Advies. over den Kooph. d. i. cons. 21. n. 1. Bynkersh. Q. J. 
Friv, 1. iv. o. 12. p. 621. 

" New Ord. Bott. art. 69. " Ord. Dordr. art. 71. 
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, is permitted on just cause being shown ; but it sliould 
not, it seems, be too readily granted.* 



Chapter XXVI.- Sec. 6. 

DCCLXX. It has not only been enacted by particu- 
lar laws, but should also, it seems, be considered a i^ile 
of the general law, that besides the guardians from 
whom the wards have failed to recover by the actio 
tutelse what was due to them, the pupillary magistrates* 
also may be sued in subsidiwm, where through fraud or 
neglect they either hare failed to take security, or have 
in any other manner caused loss to the wards : and the 
decision of the Court of the 23rd of March, 1646, and 
of the Supreme Court of the 30th of May, 1653, pro- 
ceed on this principle.^ 



Chapter XXVII.— Sec. 1. 

DCCLXXI. Upon the principles of the Civil Law 
as adopted amongst us,^ as well as from the afSnity of 
Negotiorvm Oestio to Mandate, it seems quite evident 
that amongst us also the acts of a negotiorum gestor 
should regularly be considered gratuitous.* 

' Bynkersb. d. I. cap. 11. p. 639, sq. 

* [Wees-Meestera.'] 

' Becldsgel. Observ. part. iii. obs. 80. Van Leeuwen, in not. ad Feck. 
Van 't hand opleggen (de Arrest.) d. xliv. n. 8. [Voet (ad Pand. xxvii. 
8. § 5.) and Groenewegen (de II. abrog. ad Inst. i. 24. § ult.) restrict tbe 
remedy against magistrates to cases of fraudulent neglect only. See 
a consultation of Grotius, in Holl. Cons. d. iii. st. 2. cons. 302. — Tr.] 

^ Thes. 17 & 18. 

* Thes. 570.— Bynkersboek (Q. J. Fubl. 1. i. o. 5, p. i2), dietentiente_ 
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Chapteb XXVIII.— Sec. 4, 

DCOLXXII. Although from the reason of the law 
one partner cannot, without the other's consent, dispose 
of property held in common :^ yet it has been received 
as a rule in certain places that the party who has the 
smaller share in a building held in common, ought to 
follow the wishes of him who owns the larger share, 
whether the latter desires to occupy it himself at a rent 
fixed by a judge, or to let it to a third party ; provided, 
however, the owner of the smaller share should always 
be preferred to a stranger.® If they be part-owners in 
equal shares, it should either be determined by drawing 
of lots which of them is to occupy, or, what is more 
equitable (as enacted at Leyden), the occupation of the 
property should be allowed for a term of five years to 
the party who offers most.' 

Sec. 5, 

DCCLXXIII. The meaning of this somewhat ob- 
scure passage may be clearly understood from the Latin 
version in the Bechtsgeleerde Observatien.^ It relates to 
the division of the use or occupation, not of the land 
itself. 

Sec. 6. 

DCCLXXIV. The custom in Bhynland and other 
places, that a party who has the smaller share in land 

* Dig. X. 3, 28. It has also been so enacted in South Holland. See 
Costum. van Zuid. S. art. 31, in Van de Wall, Mande. van Dordr. p- 
1360. 

« BecMsgel. Obs. part. iii. obs. 81. ' Keur. van Leid. art. 123. 

' Part. i. obs. 90 ; and Supplement, p. 226. 
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may call for a division, but not the one who has the 
larger share,^ is founded, it seems, on this not unjust 
principle, that after the shares of each part-owner haVe 
been settled and ^.Hotted, in digging the ditch equally 
through the land, more is to be taken from the part- 
owner who has the smaller share than from him who 
has the greater ; which can by no means be done with- 
out his consent. Whence also this right is limited to 
the case where the larger shareholder is willing that 
the ditch should be wholly on his share of the land. 



Sec. 8. 

DCCLXXV. A thing which does not allow of being 
divided, such as a house, — after it has been offered for 
competition amongst the part-owners, — passes to him 
who owns the larger share, at the price which the other 
part-owner has offered for it, unless he prefers to relin- 
quish it for the same price to the smaller shareholder.^ 
If the shares of the part-owners are equal, the thing 
simply passes to him who offers most.^ At some places 
also, the judges may interpose in fixing the price.* 

DCCLXXVI. One partner or part-owner cannot 
regularly compel the other to a public sale of the pro- 
perty held in common between them, not even if he 
be a ward •} except in the case of vessels ; which the 
majority of owners may dispose of by public sale ; as 
testified by a large number of the merchants of Amst&r- 

' Beohtsgel. Obs. part. iii. obs. 82. 

' Keur. van Leiden, art. 123, in f. ' Ibid. See Cod. iii. 37. 1. 

* See Mechtsgel. Ohserv. part. iii. obs. 84. 

' Holl. Cons. A. iv. cons. 254. 
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dam,^ and frequently decided by both the Courts.' The 
same rule has been laid down by the laws of Botterdam 
and DordrecU} At Amsterdam, if the vessels be such 
as trade to Norway, Sweden, and the Baltic Sea, even 
a minority of the owners, who jointly own a fourth 
part of the vessel, may compel the majority to sell it, 
provided, however, they previously offer their, shares in 
the vessel to the other?, at a valuation to be fixed by 
arbitrators appointed by a judge.* 



Sec. 9. 

DCCLXXVII. A part-owner, who has the smaller 
share in a house, may also, without the other's consent, 
cause it to be repaired ; but it is not permitted to any 
of them to alter the form of the building, except with 
the consent of all." 

Sec. 13. 

DCCLXXVIII. The reason of our law would hardly 
seem to permit that by the pact by which hereditary 
debts are divided amongst coheirs, or even by desire 
of the testator, a creditor of the estate may acquire 
the right of suing, or be compelled against his own 
consent to sue, any particular coheir for the entire 
debt." 

« Ibid. d. vi. St. 2. cons. 51. p. 432. ' Ibid. cons. 50. p. 429. 

' Thps. 709. ' Ord. Amsterd. 31 Jan. 1687; Handv. p. 1493. 

" Ord. Middelb. 19 Deo. 1617, art. 12; Groot Plac. d. iv. p. 1069; 
Vlissing. 12 Mar. 1628, art. 7 ; Haarlem, 7 Sept. 1708, art. 11 ; Kenr. 
van Haarl. d. i. p. 204. 

" Groenewegen, however (ad Dig. xxxi. 69. § 2.), and Voet (ad Dig. 
X. 2. § 27) dissentientibus. 
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Chapteb XXIX.— Sec. 6. 

DCOLXXIX. If a voyage has been delayed by the 
act of the merchant, the sailors should be paid, not a 
fourth part of the sum allowed for demurrage, under the 
term lay-days, but only their just wages for the time 
during which the voyage has been so delayed.^ 

DCCLXXX. Average, which is accurately treated 
of in the new law of Botferdam,^ is there defined as 
" the loss arising from any voluntary act done with the 
view of preserving the vessel and goods, or of averting 
greater and probable damage." Such loss is to be 
made good by contribution from the vessel and goods ; 
and is termed gross average f 

DCCLXXXI. And differs from what is termed 
common or ordinary average, which is to be made good 
by contribution from the goods alone.* But as to this, 
it has now almost become the custom that when a vessel 
is to be laden with goods on account of several mer- 
chants (siuk-goederen), the master in the bill of lading 
stipulates for a certain percentage on the freight, such 
as ten per cent, (which is the ordinary rate), on account 
of such loss : but if the whole vessel has been char- 
tered by one merchant, and there has been no express 
agreement in this respect in the charter-party, then 
two thirds of the average attach to the merchant, and 
one third to the master.* Under this kind of average 

' See Placaat of King Philip, tit. van Schippers en Koopluiden, 
art. 4 ; ibique Verwer. in not. p. 70. 

' Concerning Shipping — 1721, art. 83, & sqq. (which preceded the 
Law of Dordrecht of 1775. ai-t. 82, sqq.) ' Thes. 785, infra. 

* Weitsen. van Avaryen, § 7. junct. Verwer, ib, in notis. 

' Yerwei, Toegift van grond-regden, pag. 116 — 121, and in Append. 
n. 15. p. 272, sq. 
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are included the ordinary port-duties, the regular 
charges of the pilot, and the payments made to boats 
or lighters ordinarily employed, where there has been 
no accident, for the purpose of discharging the vessel f 
but not, at the present day, that which is mentioned 
by Weitsen in see. 5. of his Treatise on Average.'' 

Sec. 9. 

DCCLXXXII. Losses arising from a sailor having 
been wounded or maimed in the performance of his 
ordinary duties in a vessel are borne by the master or 
owner of the vessel f if in the defence of the vessel, it 
is included under gross average ;* as also if in an en- 
gagement arising from the rfefusal of a salute ;" whence 
the rule laid down by Bynkershoe¥-^ cannot, at least on 
this point, be received. 

Sec. 10. 

DCCLXXXIII. If a vessel which has been char- 
tered during time of war for a voyage puts in to some 
port in fear of the enemy, who has not, however, given 
it chase, and remains there, waiting perhaps for a 
convoy, the expenses of such delay cannot be reckoned 
as gross average, as decided by the Supreme Court on 
the 19th January, 1722.*^ It is otherwise, if the intelli- 

' Verwer, dd. 11. ; Weitzen, van Avaryen, § 3, 6, 7. 
' Verwer, ib. in notis, p. 222. 

' And see New Ord. Botterd. ait. 99; JDordr. art. 98; Middelh. 
art. 48. 

' D. Ord. Botterd. art. 97. " lb. art. 98 ; Dordr. art. 97 

" Q. J. PHv. 1. iv. c. 24. p. 724. 

'2 Bynkersb. Q. J. PHv. 1. iv. c: 25. p. 734, sqq. 
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gence of the war arrived during the voyage, or the 
vessel, having received directions to sail under the 
protection of a convoy, has not met it, and has there- 
fore delayed the voyage. 

DCCLXXXIV. Under furniture of a vessel, which 
when cut away or thrown overboard in a case of danger 
is reckoned as average, is also included a boat such as 
may be conveniently placed in the vessel. Goods 
deposited in the boat, if thrown overboard, are not 
accounted as average.'^ 

DCCLXXXV. In order that losses voluntarily 
incurred might be reckoned as average, it is required 
that the master should hold counsel with the merchant 
or his factor; if present, or if they dissent, then with 
the crew ; — the opinion of the majority of whom should 
be acted upon.^ The Law of Batterdam,^ however, 
requires the advice, not of all the crew, but chiefly of 
the master and the principal sailors. If the master has 
neglected to take such counsel, he is personally liable 
for the loss. 

Sec. 12. 

DCCLXXXVI. If a vessel, whilst remaining in a 
port to avoid danger, has discharged some of the goodsj > 
or during any other imminent danger, has lost them 
either in defending itself or by throwing them over- 

> Ord. Rotterd. ait. 90 ; Dordr. art. 89. 

' Plao. K. Philip, tit. van ScMpbreeMng^ ait. 4, 10 ; Verwer, Toegift 
van Grondregelen, p. 114 ; Bynkersh. Q. J. Priv. 1. iv. o. 24. p. 719 ; 
Ord. Rotterd. art. 96. junct. ait. 144, 145. 

3 Ord: Rotterd. ibid. 

* Ibid. art. 96. And see Ord. Dotdr. art. 95. junct. 141, 142. 
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board, or giving them as ransom to enemies or pirates, 
&c., but has shortly afterwards perished in the same 
danger, no contribution can be demanded by way of 
average, but every one retains to himself whatever 
belongs to him out of goods saved.* On the other 
hand, if the vessel liaving escaped such peril, has since 
JDerished in a subsequent disaster, and from such latter 
disaster a part of the goods of some value has been 
saved, the owners of these goods should contribute 
towards the losses, which arose from the prior danger, 
but not towards the loss of the vessel, or of the goods 
which perished with it.® But the freight of the goods 
saved should in either case be paid, without deducting 
salvage, as decided by the Supreme Court on the 16th 
February, 1707 ;' but the expenses incurred in saving 
tliem, and consequently the salvage, should be paid by 
way of average, the freight also being subject to con- 
tribution liereiu.^ 

DCCLXXXVII. In estimating the value of goods 
which have been thrown overboard, or even of goods 
which have been saved, a distinction has been adopted 
in custom, contrary to the Placaat of King Philip, 
which Grotius has here followed ; viz. : between losses 
occurring before and after half the voyage had been 
accomplished ; in the former case they are estimated at 
the price at which they v> ere purchased ; in the latter 
at the price at wliicli they might have sold.' Bynhers- 



' Bynkersb. Q. J. Friv. 1. iv. c. 24. p. 721, sqq. Ord. Eotterd. 
art. 101. ' Ord. Botterd. art. 103-105. 

' Bynkersh. d. 1. p. 722. (Supra, Thes. 681.) 

' Ord. Rotterd. art. 104. So also under the Law of Dordieeht, 
Ord. art. 100-104. 

» Bynkersh. Q. J. Priv. 1. iv. c. 21. p. 698. 
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hoek,^ however,less correctly, states that this distinctioif 
does not apply to goods which have been saved.^ 

DCCLXXXVIII. In computing the value, with 
reference to which contribution is to be made, it was 
formerly left to the option of the owners of the goods 
whether they would have the master contribute the 
value of the vessel, or the entire freight of all the goods.* 
But by the laws of Botferdam* and Dordrecht,^ this 
option is no longer permitted ; and either the value of 
the ship or of the freight, whichever is greater, should 
be contributed. 



Sec. 13, 

DCCLXXXIX. Money which has been saved is also 
subject to contribution towards average. Formerly it 
contributed in proportion to its intrinsic value f but at 
present, from the intention of the Law of Rotterdam,^ 
according to its external or current value. But contri- 
bution for the money thrown overboard is only to be 
made, provided timely notice was given to the master 
before it was thrown overboard, that (for instance) such 
money was in a certain package, though he may have 
been previously ignorant thereof ; but if such intimation 
lias not been given, the money thrown overboard is not 
to be made good.^ The ancient custom at Amsterdam — ' 

• P. 699. 

^ See the forms of citation in Amsterdam, Verwer in not. ad art. 6. 
Plac. K. Philip, tit. van Schipbreeking, p. 106, 107, & Ord, Eotterd. 
art. 117 ; & Dor(^r. art. 116. 

= Bynkersh. Q. J. Priv. 1. iv. >;. 24. p. 725, in f. 

* Ord. Sotterd. art. 114. ' Ord. Dordr. art. 113. 

« Plac. K. Philip, tit. iv. art, 7. ' Ord. Sott. art. 1]0, Ui. 

' Ibid.; and Ord. Dordr. art. 110, which lays it down more explicitly. 
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that a half only of the money and of gold and silver which 
have b^een saved should be subject to contribution, and 
also that contribution towards money and gold and 
silver which have been lost should be made only to the 
extent of a half — is said to be still observed.' 



Sec. 14. 

DCCXC. Things thrown overboard, cut away, or 
spoilt, not voluntarily with a view to avoiding any 
danger, but from some other necessity ; as well as losses 
arising from neglect or fraud; are not accounted as 
average.^" 

DCOXOI. Things thrown out of a vessel which has 
been overladen are not reckoned as average; but as 
regards such losses, not only the master, but the owners 
of the vessel also are liable, in proportion to the share 
which each of them has in the vessel ; the goods also of 
the merchant, at whose request the vessel may have 
been so overladen, being bound in tacit mortgage for 
such loss, and liable to be detained in the vessel.^^ If 
the loss has happened to the goods of such merchant 
himself, and the master had warned him of the danger, 
he alone suffers the loss, and will have no redress 
against the master.^^ 

DCCXCII. Goods which have been deposited in an 
improper place, as for instance on the deck, and have 
been thrown overboard in a case of danger, do not 

' Wisbuieche Zee-regt. art. 38. § 3 ; whereon see Verwer, p. 25, and 
Id. on Plac. K. Philip, tit. iv. art. 7. p. 107. And the rule laid down 
by Bynkershoek (Q. J. Priv. 1. iv. c. 24 p. 726, sq.) should be 
amplified from these laws. 

'» Ord. Sotterd. art. 106, 107 ; Dordr. art. 105, 106. 

" Ord. Botterd. art. 127. " Ibid. art. 108 ; Ord. Dordr. art. 107. 

U 
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constitute average, and the loss arising therefrom is to 
be made good by the master at once.^ At Amsterdam 
there is a special exception in respect of vessels retum*. 
ing from the Baltic Sea, and having goods placed be- 
tween the orlop deck and the gallows (tmschen den 
Overhop en de Eoebrug),^ and which does not seem to 
have been altered by any subsequent laws relating to 
Insurance or Average.* 

Sec. 16. 

DCCXCIII. The master of a vessel which has suf- 
fered average has not only a right of retention over the 
goods saved which are subject to contribution,* biit 
also a right of pledge thereon.^ This right belongs 
also to the owner of goods thrown overboard, over the 
goods saved, and over the vessel itself;* and the con- 
tribution may even be recovered by a personal action, 
at least by the action under our shipping-laws.' And 
in this sense should the laws of Amsterdam on the 
subject* be understood. 

DCCXOIV. Those who are liable to make contri- 
bution are discharged by relinquishing the vessel or the 
goods saved, as also expressly provided by the laws of 
Rotterdam^ and Dordrecht}" 

' See also Ord. Bott. art. 91 ; Dordr. ait. 90. 
■■ Law of Amst. 14 Jan. 1607, art. 3; Handv. p. 657. 
2 Verwer. ad Flac. K. Philip, art. 8. p. 108, in not. 
* Voet, ad Fand. xiv. 2. § 11. 

' As laid down by the Jurists in de Advies. over den Kooph. d; i. 
cons. 45. p. 237. 
" As settled by the Ord. Botterd. art. 118 ; & Dordr. art> 117. 
' Bynkersh. Q. J. Priv. 1. iv. u. 24. p. 727, sqq. 
' Ord. of 1744. art. 53, 54 ; of 1756, art. 54 ; & of 1775, art. 53,54. 
" Ord. Bott. art. 119. ' " Ord. Dordr. art. 118. 
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DCCXCV. The period of prescription by which 
these actions for contribution are limited^"- should, it 
seems, depend upon the general rules concerning pre- 
scription, and not, as Yoet thinks,^^ on the laws relating 
to the prescription of eighteen months and three years 
adopted in respect of insurances.^* For the law of 
BoUerdam, throughout that portion of it which relates to 
average,^* and also the law of Bordrecht,^^ make no pro- 
vision concerning the prescription of these actions ; whilst, 
on the other hand, in treating of insurances, both these 
la ws^® expressly lay down three shorter terms of prescrip- 
tion in respect of actions against insurers. And it is quite 
clear that art. 30 of the law of Amsterdam of 1744, 
when taken in connection with the preceding and 
following articles, should be understood in the same sense. 



Chapter XXX.— Sec. 6. 

DCCXOVI. Although, on the more correct rule of 
the Civil Law, the eondictio indebiti, or action to reclaim, 
is not maintainable for a sum paid under a mistake of 
law, — and it cannot be proved that a contrary rule has 
been adopted in the practice of the Courts, — yet the 
reason of the Law of Holland, which is supposed to 
excuse ignorance of the law even in a judge,*' and in 
general affords equitable relief by means of restitutio in 
integrvm in cases barred by the rigour of law,*' seen: s to 

" Thes. 793. " M. Pand. xiv. 2. § ll, in fin. 

" Thes. 769. 

» Ord. Eott. art. 83-119. "• Ord. Dordr. art. 82-118. 

'« Ord. BoUerd. art. 69 ; Dordr. art. 72. 

" Groeneweg. ad Inst. iv. 5. pr. § 1. 

'» Voet ad Pand. iv. 6. § 9, sqq. 

U 2 
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require that a condictio indebiti should be allowed even 
in the case of a mistake of law.^ 



Sec. 10. 

DCCXCVII. A person who, though absolved by a 
wrong sentence, has paid a debt which was justly due, 
cannot, by our Law, any more than by the Eoman Law,^ 
reclaim it.^ 



Chapter XXXI. — Seos. 8 and 9. 

DCCXCVIII. Since the reason why the CiAdl Law 
allows a locus pmnitentias in innominate contracts is, 
that an action does not lie on a nude pact,* and since 
amongst us this reason does not apply,' our law does 
not seem to admit of this pmnitentia. 



Chapter XXXIII.— Sec. 9. 

DCCXCIX. The killing of an adulterer discovered 
in the act, by a father or a husband, is to be excused 
on the ground of justifiable anger.® And this rule is 
not affected by the circumstance that at the present 
day adultery is not capitally punished ; on which in- 
sufiBcient ground Groenewegen . argues in favour of the 
contrary opinion.' 

^ Moll. Consult, d. iv. cons. 9. p. 24, eq. 

' Dig. xii. 6. § 28. ' Groenewegen {ad Dig. xii. 6. 28) dissentimte. 
* Dig. xix. 4. 1. § 2, vers, alioquin, &c. juuot. Dig. ii. 14. 7. pr. § 2, 4. 
» Thes. 484. 

" Dig. xlviii. 5. 24, arg. ; Roll. Cons. d. i. cons. 331 ; Van Leeuwen, 
Comm. B. iv. ch. 37. § 8. ' Ad. Cod. ix. 9. 4. n. 2, sqq. 
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DOCC. Orotius is also correct in stating liere that 
the ravisher of a virgin, if apprehended in the act, may- 
be killed with impunity by the father,' although on 
this point also Groenewegen, as well as Brouwer,^ 
expresses a different opinion. 



Chapter XXXV.— Sec. 8. 

DCCCI. The practice which prevails amongst us, 
that where a virgin who has been violated sues for 
dowry or marriage, she may, after tendering on oath to 
the effect that she was verily violated, and that she has 
never lain with any other man, call upon the ravisher 
to deny by the purgatory oath that he had lain with 
her; — this practii-e, as regards the claim for dowry, 
seems to hold even as against a man who is already 
married; provided it be supported by weighty pre- 
sumptions.* The Statutes of Flushing^" agree in almost 
every respect with the Dutch Law. 

Chapter XXXVL— Sec. 2. 

DCCCII. Many of the more stringent laws of 
Holland concerning defamation, as also the recent 
Placaat of the 7th March, 1754, seem to have reference 
to injuries against public persons, or to those acts by 
which civil discords are recalled to memory ; and hence 
the punishment of slander against private individuals 
on other matters is not fixed, but discretionary. 

' Arg. PoUt. Ord. art. 18 ; and Flae. Soil. 25 Feb. 1751. 
« De Jur. Connub. 1. ii. o. 23. n. 30. 

' See Boehmer. ad Garpzov. Fract. Grim, qusest. 68. oba. 7 
" Cap. XX. art. i. 
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DCCGIII. The rule of the Eoman Law, as deduci- 
ble from the more correct interpretation of the 18th 
law of the Dig. xlvii. 10., viz., that the truth of a libel 
Qr accusation excuses the offender from the punishment 
for verbal injury, has not only been adopted by the 
Law of Zeeland,^ and in certain parts of Holland,^ but 
should, it seems, from the reason of our law, be re- 
ceived everywhere ; unless an uninterrupted custom to 
the contrary can be proved at any place.* 

Chapter XXXYIL— Sec. 7. 

DCCCIV. In order to understand the rule laid 
down by Grotius in seco. 7 and 8, and in Chap, xxxviii. ' 
sec. 15 <& seqq., it should be observed that under loss, 
fraud, or blame, are included not only the cases men- 
tioned in these sections, where a regular delict is 
committed, but also the cases treated of in Chap. 
xxxviii. , for in these cases also there may be fraud or 
blame, although this is not insisted upon by Grotius in 
the latter chapter ; because they often occur accident- 
ally ; for which reason also a certain obligation quad 
ex delicto has been introduced by our laws.* 

DCCOV. He who has no buoy floating oyer his 
anchor is presumed to be guilty of fault ; but so, that 
if the fault is not proved by his adversary, he is ad- 
mitted to take the purgatory oath ; being nevertheless!! 
bound to make good a half of the loss.^ . | 

' Nieuw. Ampl. Pol Ord. 24 January 1673, art. 11. 

" Handv. van Kennemerl. Edit, van Santen, 1652, p. 185 ; Costwn. 
van Ehynl. art. 14. See hereon Van Leeuwen, p. 162. Kemp, Besehry. 
ving van Oorinrhem, p. 371, art. 86. ' Thes. 18. 

* Shipping-laws of Botterdam, art. 255, 256, 259-262. 

" Ibid. art. 263, 264 ; Sardr. art. 180, 181. 
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DCCCVI. As regards losses arising in this and 
other cases from the fraud or fault of the master, the 
author of the damage is indeed in the first place liable for 
;the whole, but the owners of the vessel may also be sued 
in proportion to the share which each has in the vessel ; 
they having their counter-action against the master 
(though Bynkershoeh^ is of a different opinion). For 
the owners of the vessel which injured the other ought 
to be responsible for those acts of the master which 
concern the navigation of the vessel; or should be 
held liable on the ground that they are liable also for 
losses accidentally caused by the vessel. And not 
only has it been so decided by the Supreme Court,'' 
but it has been enacted by the Laws of Eotterdam^ 
and Dordrecht f where it is also provided that the 
owners may discharge themselves by ceding their 
shares in the vessel. They are not, however, each liable 
in solidv/m, or beyond what they owe in respect of the 
loss in proportion to their shares." 



Sec. 8. 

DOCCVII. If, when a vessel which is at anchor 
has run aground, the master of another vessel which 
lies close to it weighs anchor for the purpose of avoid- 
ing damage, and removes his vessel, and in so doing 
suffers loss, such loss should be made good to him." If 
when requested by the master of the vessel which is 
'aground, to weigh anchor and remove his vessel, he 

» Q. J. Priv. 1. iv. c. 23. ' 23 Dec. 1733, Ibid. p. 716. 

' Art. 256, 268 ; which Bynkershoek had not Been. " Art. 185. 

" Coren, Obt. 40 ; Bynkereh. 1. iv. o. 20. p. 688. f. seq. 
" L. Botterd. art. 265, in f. ; Dordr. art. 182, in f. 
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refuses to do so, or does not allow the other to do it 
himself, and in consequence thereof the latter suffers 
damage, he is liable thereon, and liable indeed for the 
whole loss.^ But this, though certainly true as regards 
the master, is not applicable to the owners, since they 
are not in such a case liable to a greater extent than 
stated in the preceding thesis, and are discharged by 
ceding their shares in the vessel.^ 

Sec. 9. 

DCCCVIII. The old rule that a judge who adjudi- 
cates improperly is bound to make good the loss,' seems 
to have passed into desuetude since the adoption of tlie 
Civil Law in the decision of disputes ;* unless either 
fraud or clearly inexcusable blame can be shown.^ 



Chaptee XXXVIIL— Sec. 2. 

DCCCIX. A person through whose fault a fire broke 
out in his own house, if it extended further, was for- 
merly, under a statute of Amsterdam,^ liable for the 
injury arising to the neighbouring houses ; but it may 
be reasonably questioned whether this rule still holds 
under the present law. 

» Bynkersh. Q. J. PHv. 1. iv. c. 22. p. 70.S. 

' L. Botterd. art. 268, junot. art. 265, 266, Dordr. ait. 185, junct, 
art. 182, 183. 

' Bechtsgel. Observ. part iv. obs. 46. See Van de Wall, Handv. van 
Dordr. p. 121, 143, sqq. in not. ; De Timmerman, ad Consuet. Medidb. 
Tojyt. vi. art. 4. 

* Groenew. ad Inst. iv. 5. pr. 

' As in tlie case in 't Nieuw Nederl. Adv. d, i. cons. 46, p. 505, sqq. 

* 8 Nov. 1511 ; Handv. p. 859; 
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Sec. 5. 

DOCCX. Orotius is not in error here, as supposed 
by the jurists in the Beektsgeleerde Observatien,'' but 
merely narrates the then practice under the Edict 
concerning things placed or suspended in a dangerous 
position ; and allows the action under that Edict to such 
persons only as have been injured by the thing falling. 

Sec. 9. 

DOCOXI. Skippers, innkeepers, and stablekeepers 
are no longer liable in double the amount for the delicts 
of their servants, but only for the actual amount of 
damage.^ But such servants only are to be understood 
as any one voluntarily keeps in his service, not those 
to whom any employment, such as a public office, has 
been given by public authority.' 

Sec. 16, 

DCCCXn. The provision under the shipping-laws, 
that losses arising from the accidental collision of ships, 
should be borne in half-shares by each party — this, as 
regards any damage sustained by the vessels themselves, 
which have run foul of each other, most jurists agree 
in thinking applies not only to ships but also to river 
vessels. But the provisions, contained either in the 
laws themselves, or adopted from an interpretation of 
them, viz. : — 1. That this should also include damage 

' Part i. obs. 98. 

' Voet ad Pand. iv. 9, § ult. See a case in de Moll. Cons. d. i. 
cons. 182. 

' Vervolg. der Holl. Cons. d. i. cons. 119. 
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sustained by the goods conveyed in such yessels ;^ and 
2. That a half of the damage, whether sustained by the 
vessel or the goods, should be made good by each party 
by way of gross average, by contribution from the 
vessel and the goods ; — whether these provisions are ap- 
plicable to river vessels also, and to the goods conveyed 
in them, seems to be a matter of much controversy. 
Several authors, and chiefly Bynhershoeh^ maintain the 
affirmative. But the opposite opinion seems, and not 
without reason, to have been adopted in the practice of 
the Courts, and has also been approved of by the 
Court of Holland.3 

DOCCXIIL By damage arising from the collision 
of vessels, is understood that which is sustained not 
only by the vessels themselves, but also by the goods 
contained therein, as maintained by BynJcershoelc* and 
decided by the Supreme Court.* And the same rule 
would hold even where one of the vessels had no cargo.^ 
This subject is also expressly defined by the Laws of 
Botterdam' and Dordrecht;^ where it has also been 
enacted that the vessel and the goods should be held 
bound or liable for the damage, and that the latter may 
therefore be detained by the master; and hence the 
observations of Neostadt,^ quoted by Bynkershoeh in 
ehaf. xxi. p. 696, are no longer applicable in practice, 

DCCCXIV. Not only should the damage arising 
directly from the collision be made good, as maintained 

> Th. sq. " Q. J. Friv. 1. iv. o, 19, 20. 

' 31 July 1665.— See Verwer, Zee-rechten, p. 128, sq. In not. § 13, 
14; & Advysen,Cert9filcaten,&c., ■post Sam. edit. A. opexis; Amst.; 1739. 
* Q. J. Friv. 1. iv. e. 18. p. 675, sqq. = D. ]. 

' Coren. Obs. 41 ; whereon see Bynkersh. d. 1. c. 21. 
'Art. 225. « Art. 172. » Decia. Supr. Cur. 49. 
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by Oroenewegen,^' but also that wMoh is proved to have 
afterwards resulted from such collision, as correctly 
laid down by Bynkershoeh}^ 

DCCCXV. The damage should be made good by 
both the vessels in half-shares, in arithmetical propor- 
tion as enacted in express terms by the Placaat of 
Charles V.^^ And on this principle is the Placaat of 
King PMlip, Ut. 5 art. 1, to be understood ; the second 
and third articles of which also furnish a valid argu- 
ment in favour of this rule. The Laws of Botterdam}^ 
and Dordrechfi* also admit the same proportion ; and 
the Supreme Court has likewise so decided.'^ Bynhers- 
hoeh, however, has endeavoured to maintain by several 
arguments that the geometrical proportion ought to be 
followed herein.*^* 

DCCCXVI. If the damage arising from the collision 
is attributable to the fault of both parties, then the loss 
is not in common, as formerly held by the Supreme 
Court j^' but each party bears his own loss.** This is 
supported also by the Laws of Botterdaw}^ and Bor- 
drecht^ 

Sec. 17. 
DCCCXVII. If one of two vessels which are lying 

" Not. IS. ad. h. 1. 

- ■" Q. J. Frio. 1.' iv. e. 22. p. 708 ; the Jurists in de Admes. ever dea 
Eooph. (d. i. CODS. 28.) are, however, of a different opinion. 
12 Art. 46. " Art. 255. " Art. 172. 

" Neostad. Supr. Cur. Decii. 48, 49. Coren, Obs. 40, 41. 
'" Q. J. Friv. 1. iv. e. 20. p. 68, sqq. 
* [See also "Van der Linden, Imt. p. 641.3 
" Neostad. Supr. Cur. Dec. 49. 
" Bynkersh. Q. J. Priv. 1. iv. c. 22. p. 705, sqq. 
" Art. 262 "• Art. 179. j 
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at anchor or are moored, begins to drift, from the 
violence of the wind or the sea, and from no fault of 
the master, and either causes damage to the other lying 
alongside, or suffers damage Itself, it must make good 
one half the damage of such other vessel and bear all 
its own damage ;^ and this, although the other vessel 
may not have released its cable, unless this might have 
beea done without incurring any risk, when the master 
of the drifting vessel requested it.^ It has also been 
so enacted at Botterdam? and Dordrecht.^ The adjacent 
vessel is also not liable for any damage it may have 
occasioned to the drifting vessel in endeavouring to 
avoid a collision.* 

DCCCXVm. In the port of the Texel, it is said to 
be the usage, that if, during a storm, several vessels 
begin to drift, and run against each other, they may, 
during the danger, cut each other's cables, without 
becoming liable to make good the damage.* If there 
be no immediate danger, and the drifting vessel is at 
anchor, another vessel towards which it is drifting, ha's 
no right to cut its cable, without necessity.'' 

DCCCXIX. In case a drifting vessel runs foul of 
■ the cable of a vessel alongside, without any fault on the 
part of the crew, and the crew of the former vessel 
cut away such cable, and the latter having lost its 
anchor is wrecked, — no express rule applicable hereto 
has been laid down in the shipping laws.* But it may 



' Bynkersh. Q. J. Friv. 1. iv. c. 21. p. 701. 

' Ibid. i;. 22. p. 704. ^ L. Botterd. art. 257, 258 

* L. Dordr. art. 174, 175. ' Dd. 11. 

" Advies. over den Kooph. d. i. cons. 31. 

' Ibid. cons. 32 & 33, in qusest. 2. 

« Ibid. cons. 29, 30. 
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be collected from the Placaats of King Philif and the 
Emperor Charles,'^" and the Laws of Botterdam^^ and 
Dordreehi,^^ that the drifting vessel is liable not for a 
half only of the loss, but for the whole ; since its crew, 
without the consent of the master of the other vessel, 
did that which he himself was not bound to do.'^ 

DCCCXX. If two vessels lying at anchor, and with- 
out breaking their cables, injure each other by striking 
and rubbing against each other, the loss of the one is 
not, as many suppose, set off against the loss of the 
other, but, from the reason of our law, is common to 
both, as correctly laid down by Bynkershoek." 



Sec. 18. 

DCCCXXI. If a vessel under sail runs foul of 
another which is lying at anchor, it has no remedy as 
regards its own loss, but should make good the losses 
of the other to the extent of a half ; imless the former 
has been in fault, in which case, and if the master of 
the other vessel can prove it, it is liable for the whole 
loss ; but if he cannot, he ought to establish his own 
innocence from blame by the oath of himself and his 
crew." If the vessel which was at anchor could, with- 
out itself incurring any risk, have avoided the damage, 
then all claim for damages ceases." 

» Alt. 2. " Art. 47. " Art. 257. " Art. 174. 

" L. Botterd. art. 258 ; Dordr. art. 175. Thes. 817. 

» Q. J. Priv. 1. iv. c. 18. p. 673, seq. 

'5 L. Botterd. art. 259-261. 

" Ibid. art. 262; and see L. Dordr. art. 176-179; by which 
Btatutes the concluding part of the former Placaat of King Philip 
(tit. 5. art. 3.) seems to have been partly abrogated. 
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Chapter XXXIX.— Sec. 13. 

DCCOXXII. Although the payment of a debt should 
be made to the true creditor, yet an exception is allowed 
in favour of the administrators of the East India Com- 
pany ; viz., that they are discharged by payment of the 
salary of a deceased mariner or soldier to those persons 
who have proved themselves by the testimony of two 
witnesses to be the heirs of the deceased ;^ and it has 
been decreed by the States General,^ that they should 
acquire a discharge by paying or delivering even an 
inheritance in this manner, provided, upon the appear- 
ance of the true heir, they cede to him their action 
against the party to whom the goods have been delivered 
and his sureties. 

Sec. 14. 

DCCCXXIII. A debt due to a ward may iDdeed 
regularly be paid to his guardian ; but, where the 
Orphan-Chamber has not been excluded, a debt which 
is secured by a note or other instrument should be 
paid to the pupillary magistrates themselves, not to 
their actuary or to a dative guardian.^ 



Chapter XL.r— Sec. 2. 

DCCCXXIV. In order that the deposit and consig- 
nation in court of money tendered to a creditorj who 
lias refused to receive it,..might operate as a release of 
the debtor, it is indeed necessary that the tender should 

» Voet ad Pand. xlvi. 3. § 5, in f. ' Besol. Holl. 22 Juni Hal, 

' Weeslceur. van Jjeyden, ai't. 51, aliisque. 
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have been made in the^ presence of witnesses, but it is 
not necessary, as maintained by Van Leeuwen,* to cite 
the creditor. 

Sec. 6. 

DCOOXXV. Compensation may be correctly pleaded 
both against a creditor who is insolvent,^ and against 
one who has obtained letters of Eespite,® and much 
more so, against one to whom a Swrchecmee (or post- 
ponement of payment for a certain time*) has been 
granted. 

DCCCXXVI. Where an insurance has been effected 
by one person on behalf of another — the name of the 
owner of the thing insured being expressly mentioned 
— compensation of a debt due by himself (the agent) 
cannot be pleaded against him by the insurer, when 
sued upon the insurance to make good any loss.' If 
the name of the owner has not been mentioned, com- 
pensation may be pleaded.'* 



Sec. 7. 

DCCCXXVII. Compensation may be pleaded even 
after sentence, against the execution, as decided by the 
Court ;* although the Supreme Court had previously 
decided otherwise.^" 



* Gens. Parens, part, i, 1. iv. u. 33. u. 1, 2. 
" Holl. Cons. d. iii. st. 2. coas. 75. 

" Voet ad Pand. xvi. 2. § 9. [Van der Linden, Inst. 464.] 

* [Van der Linden, Inst. 380.] ' Holl, Cons. d. iii. cons. 80. 
" Advies over den Kooph. d. i. cons. 17. 

" Decis. en Besol. van den Hove, u. 272. " Neostad. Dee. 95, 
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Chapter XLI. — Sec. 9. 

DCCCXXVIII. Although Aeeeptilation* does not 
any longer require amongst us the words of interroga- 
tion and promise, and by the pactum de non petendo or 
agreement of non-claim, an obligation is, from the reason 
of our law, ipso Jure released ; yet according to the 
intention of Grotius, there seems to remain this dif- 
ference between the two acts, viz., that the former is a 
present and absolute remission of the debt, simply 
effected, which releases a co-promisee also, and affects 
a co-stipulator; whilst the latter is a promise infutwro 
not to claim a debt, involving a future act on the part 
of the creditor in abstaining from claiming the debt 
from the party with whom be stipulates, or from his 
heir ; which therefore neither benefits a co-debtor, nor, 
on the other hand (since it consists only of the act of 
the creditor who so promises), affects a co-creditor.' 
Whence also the former cannot be effected under a con- 
dition or for a certain time only ; whilst the latter may. 

DCCOXXIX. An agreement between an insolvent 
debtor and the majority of his chirograph creditors did 
not, amongst the Eomans, excepting in one case,^ bind 
the remaining minority of the creditors ; and this rule 
was both approved of by the Emperor Charles V. in hig 
Placaat of 1544,^ and seems to have been had in regard 
by the States in their Eesolution of the 26th July, 1596.* 
It has since, however, been the rule, under various par- 

* [Release by donation ; see Text, § 5, supra.] 
' Dig. ii. 14. 27. 

= Dig. ii. 14. 7. § 17, 19 ; & U. sqq. 
2 Art. 35. 

* Besol. van Moll, van 15%, p. 307, f. sqq. 
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ticular Laws of Holland, that the minor part of the 
creditors ought to follow the majority, if. three fourths 
of the creditors who are entitled to two thirds of the 
debts, or two thirds of the creditors who are entitled to 
three fourths of the debt, consent to the agreement; 
provided this agreement has been entered into by 
public authority, and the other provisions against fraud 
and collusion have been complied with. It has been so 
enacted at Leyden^ and Haarlem.^ The law of Amster- 
dam'' was also formerly the same ; but by the new law' 
it has been provided that whilst the property of the 
insolvent is merely in public custody, two or more 
creditors, to whom a twentieth part of the debt is owing, 
or even one to whom at least a sixth part is owing, may 
oppose an agreement entered into with the other credi- 
tors being confirmed by public authority, and thus 
prevent the property being immediately released from 
custody or sequestration.' But if the debtor, in con- 
sequence of such opposition, or even on a suspicion of 
fraud,, is declared insolvent, then, after the creditors 
have received whatever could be realized out of the 
property, a debtor who has become impoverished by 
mere change of fortune, and has not acted fraudulently, 
is. discharged from all liability, and restituted, provided 
one half of the creditors to whom a half of the debt is 
due consent to such restitution," The law of DordrecM^^ 

' Keur. van Zeyden, art. 204. d. 14, & 2 March 1665, 26 Deor. 
1672, 27 March 1699, & 26 Sept. 1768. 

' 10 Aug. 1709 ; Keur. van Haarlem, torn. i. p. 127, eqq. 

' Ord. Amst. 13 Sept. 1659, Bandv. van Amet. p. 687 ; 29 Jan. 1729, 
ibid. p. 690. 

» 30 Jan. 1777 ; Handv. Tweede Vervolg. p. 104, sqq. 

" Art. 13-17, d. 1. '° Art. 42. d. 1. 

" 20 Deer. 1668, arf. 11—14 ; Groot PUe. B. d. iv. p. 468, sq. 

X 
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does not much differ from the laws we have referred to 
in respect of other parts of Holland. 

DCCCXXX. Those creditors who have taken sure- 
ties, or the mortgage of immovables, or a pledge of 
movables duly delivered, or (as appears to me quite 
clear, though Voet^ is of a different opinion) even those 
who hold a pledge of movables, the possession of which 
remains with the debtor, but whereon the duty of two 
and a half per cent, has been duly paid, — are left in the 
enjoyment of their rights.^ 

DCCCXXXI. Similar rules have been laid 
down in Zeeland by the general law of the 11th 
December, 1649, and the new law of the 27th 
June, 1776.' 

DCCCXXXII. In the case in Dig. ii. 14. 7. § 19, 
where, even under the Roman law, in inducing an heir 
to adiate the inheritance of an insolvent debtor, the 
minor part of the creditors were obliged to follow the 
majority, such majority was estimated according to the 
amount of the debts, without reference to their number;* 
and the same rule should be followed under the present 
law also, except only at those places where, as regards 
agreements with creditors, the same rule has been 
expressly laid down in respect of an heir as in respect 
of a living insolvent debtor (as at Amsterdam, DordreaM, 
Leyden and Haarlem) ; which does not, however, seem 
to have been done in Zeeland.^ 



• Ad Pand. ii. 14. § ult. 

" Dig. ii. 14. 10. pr. ; Ord. Amst. 1659, art. 9. and 1777, art. 19 ; 
Dordr. art. 14; Leid. A. 1672. [See the case of Tatham v. Andree, 
from Ceyion, decided by the Privy Council ; 12 Weekly Eep. 22. — 
Tr.] 

^ Art. 10-16. ■■ Dig. ii. 14. 8. = L. cit. 
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Chapteb XLII. — Seo. 2. 

DCCCXXXIII. The dissolution of a contract, 
efiected not by way of gift, but by mutual consent, 
appears to have a wider effect than, and is different 
from, the mode in which consensual obligations are 
annulled by contrary consent,^ for it will apply to any 
kind of contract, and may always be effected by the 
restoration of the thing given or the withdrawal of the 
cause or consideration of the contract. 

Sec. 4, 

DCCCXXXIV. By the term Leesting — Satisfaction 

— Grotius does not here mean any kind of satisfaction 

which may consist even in giving a pledge or mortgage 

(the obligation yet remainiag in force),' nor even an 

^cceptilation ; but only a giving in payment. 



Chapteb XLIII. — Sec. 4. 

DCCOXXXY. Novation, amongst us also, as 
amongst the Romans,* is not held to have taken place, 
unless there appears to have been an intention to effect 
a novation; as decided by the Court on the 11th of 
November, 1609.» 

DCCCXXXVI. A prorogation or postponement of 
the day of payment is not a novation, and therefore 
does not discharge a surety.^" It is otherwise as regards 

' Inst. iii. 24. § 4. ' Inst. ii. 1. § 41. ' Ood. viii. 42. ult. 

' Beds, en Besol. iJan den Hove, n. 201. And see Thes. 522 ; Vtr. 
Cons. d. i. cons. 113 ; Bell. Jurid. cas. 30. 

'" \iD-a. Sil. Qumst.]. ii. 0.43. Nederl. Adv. A.iv.cona. 2^7. [See 
also V. d. Linden, Gewijsden, p. 263 ; Leyd. 1803.— Tr.] 

X 2 
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the prorogation of an obligation contracted for a par- 
ticular time.^ 

Chapter XLIV. — Sec, 5. 

DCCCXXXVII. An assignation, although accepted 
by the debtor of the assignor, does not operate as pay- 
ment, nor have the effect of a novation or delegation from 
the consenting creditor having acceded to it,^ unless it 
is proved to have been accepted by him as a transfer in 
payment or a sale of the right of action.^ 



Chapter XLV. — Sec. 1. 

DCCCXXXVIII. Although in an assignation it is 
in most cases the debtor of the assignor who is re- 
quested to make payment, yet there is nothing to hinder 
payment being requested not of the debtor, but of the 
assignor who is about to have credit given him.* 

DCCCXXXIX. From the definition of a biU of 
exchange given by G-rotius in JB. iii. chap. 13. sec. 1. 
and the present definition of an assignation, LylrecMs^ 
seems incorrectly to conclude that in bills of exchange 
there should be a charge or command, and in assigna- 
tions a request; a distinction which could not occur to 
Grotius, who was not ignorant of the rule in Dig. xvii. 
1. 1. § 2. 

' See Thes. 500. To which may be referred the case in Bell. Jurid. 
caa. 74. 

" Neostad. Deer. Cur. Soil. 38 ; Schrassert, 06s. Praet. 420. 

' 'Conf. Stat. Antwerp, cap. Isiv. arl]. 1 & 2. 

* Conf. Heinecc. Elem. Jur. Camb. cap. iii. § 20. 

° Eeden. Vert, over 't Not. ampt. part. ii. cap. 39, § 3, junct. cap. 38. 
init. 
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.DCCCXL. Neither can the other distinction be 
upheld, viz., that in a bill of exchange there are or are 
supposed to be four parties, whilst in an assignation 
there are only three,^ for this does not always apply ; 
nor can payment be requested of a debtor the less by 
a bill of exchange than by an assignation, because 
there happens to be only three parties to the bill. 

DOCCXLI. The principal distinction is that in ex- 
change a two-fold transaction is effected' — viz., a sale 
and purchase between the remittent and the drawer' 
(for which reason in a bill of exchange the receipt of 
the value should be expressly acknowledged) f and a 
mandate to pay money, between the drawer and the 
drawee :" whilst, on the other hand, in an assignation, 
there is only a simple mandate to pay money to the 
assignee." 

DOCCXLII. There frequently occurs also another 
distinction, viz. : that in bills of exchange it is cus- 
tomary, or under some laws is required, that mention 
should be made of the exchange ; which at Amsterdam, 
in respect of bills drawn in Holland and payable in that 
city (even though asregards proceedings thereon," they 
are not entitled to the summary process),^* seems to 
produce rights different in other points, between such 
bills and a simple assignation. 

DCCCXLIII. There is no real exchange, unless 
the bill has been drawn at one place and is to be paid 
at another ;^* which in an assignation is not necessary. 



" Eeitz ad Eeineco. cap. iii. § 21. 

' Th. 575. * Th. 576. ' Th. 598. '» TJi. 596. 

" Savary. Farfait. Negot. torn. ii. par. 47. p. 184. 

" Willekeur. v. Amst. 26 January 1679, art. 8. 

" Th. 597. " Th. 597. 
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So, in the former a time is fixed for payment ;^ but not 
always so in an assignation. 

DCCCXLIV. These transactions differ also in tl^eir 
effects. For bills of exchange cannot regularly (be 
revoked f but an assignation may ; unless there hjis 
been a sale for value paid. 

DCCCXLV. On a bill of exchange, when accepted,, 
the summary cambial proceedings may be maintained ; 
on an assignation, when accepted, only the ordinary, 
action as for money promised. 

DCCCXLVI. Similarly, upon non-payment of a 
bill of exchange, the drawer also may be sued in the 
cambial process ; but where payment of an assignation 
has not been made, the assignor is not so liable. . 

DCCGXLVII. In case a bill of exchange has not 
been paid on the day appointed, a solemn protest should 
be made by the holder ; but in the case of an assigna- 
tion, this is not required ; though the assignor should 
be informed of such non-payment. If no day has been 
appointed in the assignation, the recovery thereof may 
be deferred. At Amsterdam, however, in respect of 
cheques or receipts given on bankers (Q'idtantien op 
Cassiers), it is the rule, that if negotia/ted by the 
crrditor himself they should be recovered within ten 
days, if delivered by a third party, within three days, 
or credit is held to have been given to the banker by 
the party holding them.* 

DCCCXLVIII. A party to whom an assignation 
w ithout the appointment of a day of payment, has been 
made, ought to take care not to delay too long the 



Til. 584, 605. ' Th. 579, sq. 

L. 20 Jan. 1776. Tweede Verv. der Handv. p. 83. 
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recovery of the payment assigned to him ; for other- 
wise, he would, from the nature of a mandate, be under 
a still greater liability to make good the loss than the 
holder of a bill of exchange wherein no particular day 
of payment has been fixed.* 

DCCCXLIX. The assignate, or party whose debt 
is assigned, can by no mf-ans be compelled to accept 
the assignation, although the time for payment of the 
debt which he is requested to pay may not only have 
arrived, but have even elapsed. 

DCCGL. Although an assignation may be indorsed, 
in the same manner as a bill of exchange, yet there 
is this distinction between the two, viz., that in an 
assignation, a subsequent indorsee, in case of non-pay- 
ment, kas his remedy only against the last indotser, not, 
as in a bill, against any prior indorser.* 

DCCCLI. The other distinction, mentioned by 
Beitz,^ can hardly be said to exist at present, viz.: that 
assignations may be taken in arrest or execution, whilst 
bills cannot, for even at Amsterdam,'' bills which have 
been protested are only prohibited from being detained 
in arrest, in the first instance, in the hands of a no- 
tary f and ttere is no other prohibition in the Statutes 
of Holland passed on this subject ; though at the same 
time it woxdd not be tmadvisable so to circumscribe the 
right of arrest, that whilst the bills remain unpreju- 



* Th.582. 

' Th. 592. Verwer, van Bodemer. in not. p. m. 188. Eeitz. ad 
Seined:, cap. iii. § 21, not. 42 ; n. 10. p. 120, and p. 125. not. 48. in f. 

« Ai Seinece. d. p. 120. u. 11, and p. 128. 

' Willelc. V. Amst. 24 Jan. 1651, confirmed 31 Jan. 1656 ; Phoonsen, 
in app. p. 9. Handv. p. 542, 543. 

' See hereon Plioonsen, cap. xix. n. 11. in not. 
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diced, the money payable thereon might be kept under 
arrest. Nor, it seems, ought there to be any distiSc-" 
tion whether they are payable at a public bank, or! at 
the private residence ; although money in a bank, br 
the right of disposing of it, cannot be put under arrest' 

Seo. 2. 

DCCCLII. Assignations and Bills of Exchange are 
similar also in this respect, viz. : that they have not 
per se the effect of a delegation, and that the drawer or 
assignor is not discharged except by payment.^ 

Sec. 3. 

DCCCLIII. The holder of a biU, whether he be the 
remittent or the payee, or an indorsee, or any other to 
whom it has been delivered, ought, if no partiijiilar time 
for payment has been fixed, and if payment ex gr. 
depends upon its presentation, to present it in due time 
to the drawee for acceptance. The time, however, within 
which it should be presented has not been fixed by our 
laws.^ In bills wherein a particular day has been fixed 
for payment, this presentation for accepta^e is indeed 
advisable, but not necessary,* and the opinion in de 
Adviesen over den Koophandel, d. ii. cons. 24, seems to 
apply to such bills.^ 

' Willek. V. Amst. 31 Deo. 1670. See hereon Eeitz, d. 1. nol 53. in 
f. p. 130. 

' Eoseboom, Gostum. van Amst. cap. 1. art. 3 ; Dupuis, cap. xi, p. m. 
451. ' Phoonsen, cap. x. n. 21, 22. 

* Dupuia, cap. vi. n. 4, 5 ; Savary, torn. i. lib. 3. c 5. p. 75 ;lEeitz 
ad Heineec. cap. iv. § 26. p. 187. 

" And see Verzam. van Casus-posit. cas. 15. p. 132, aqq. 
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iDCCCLIV. If the bill has not been accepted, a 
protest should be made in that behalf within three days, 
not only in the case of bills wherein no particular day 
has been fixed for payment, but also of those wherein 
a day has been fixed ; for the laws make no distinction 
herein.® But whether, in this case, a fresh protest of 
the subsequent non-payment should also be made 
seems to depend on the particular circumstances of 
each case.' 



Sec. 4. 

DCCCLV. If, after the bill has been accepted, it is 
not paid on the day it falls due, a protest of such non- 
payment may be made, not indeed on the same day (the 
whole of which is allowed to the debtor),^ but on the 
following day.' It has, however, almost become a custom, 
and is indeed more advisable, not to make the protest 
before the fourth day of grace, in order that the holder 
might not lose the expenses incurred on the bill ;^'' or, 
if payment happens to be tendered before such time, 
he might incur losses in other respects. Clearly, a 
protest made on the very day is of no use ;" unless the 
acceptor had previously become insolvent.^^ 

" Eoseboom, Cost, van Amst. cap. I. art. 4. 

' Phoonsen, tot. cap. xiii, and particularly n. 4 & 8 ; Dupuis, cap. 
vii. n. 7. Infra, Thes. 861, 862. See Advies. over den Kooph. d. ii. 
cons. 33. ' Inst. iii. 15. § 2. 

" Eeur. V. Amst. 6 Febr. 1663; Sandv. p. 544; Eeur. van Botterd. 
24 Aug. 1720, art. 8, in Eeitz. ad Heinecc. in Append, p. 630 ; & Ord. 
Middelb. 24: Mar. 1736, art. 7; ibid. p. 624. '" Tli. 627- 

" Advies. over den Kooph. d. ii. cons. 44 ; Dupuis, cap. vii. n. 3, & 
reg. i. p. 445. 

" Admies. ib. cons. 38. p. 143, sq. ; cons. 43. p. 166 ; cons. 44. p. 171, 
& cons. 45. p. 176, sqq. 
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DCCCLVI. The time within which a protest should 
be made is defined by the most recent law, — a distinc- 
tion being made between bills drawn here and payable 
in a foreign country, and those drawn in a foreign 
country and payable here, — as follows, viz., that as 
regards the former, the protest should be made accord- 
ing to the law of the place where the bill is payable ;^ 
but as regards the latter, within six consecutive days 
after that on which payment was due.^ If, however,!^ 
the bill is payable at a bank, and it happens to be 
closed during the six days, the protest should be 
made at the most within three days after the open- 
ing of the bank f and this rule has been extended 
to those bills also, which where the bank had 
reopened before the lapse of the entire period of 
six days, might still have been paid on the fifth or 
sixth day.* 



Sec. 5. 

DCOCLVII. If the protest be not made within the 
above time, the holder loses his remedy against the 
drawer and the indorsers. This has also been specially 
provided at Amsterdam.^ Such a protest is also neces- 
sary in respect of bills drawn by the drawer on himself 

' See hereon more fully, Dupulg, cap. xiv. n. 14, sqq. 

2 See WiUek. v. Amst. 31 July 1660, art. 1, 2 ; Bandv. p. 543 ; 
Botterd. art. 7, 8 ; Middelb. art. 2, 3. 

= D. Willek. Amst. A. Iti60, art. 2 ; PM. Amst. 6 Feb. 1663; art. 
2, 3; Handv. p. 544, and WiUelceur. 26 Jan. 1679, art. 4; Ibid. p. 545. 

' WiUekeur. v. Amst. 31 Jan. 1764, in fin. Tweede Vervolg. van 
Handv. p. 81. [Reitz. ad Heineoa. p. 249 & 636.] 

' Keur. 29 Mar. 1661 ; Bandv. p. 543. n. 5. 
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and then indorsed, if the holder desires to have his 
remedy against the indorsers also.* 

DOCCLVIII. This protest for non-payment is not 
necessary as regards the drawer, if he is clearly not 
-interested therein, as where he has drawn on a party 
who is not indebted to him, or at least the drawee has 
no money in his hands on the appointed day wherewith 
to pay the bill.' But if the drawee was indebted to 
the drawer, and the holder has not protested within the 
proper time, even where one day has been allowed to 
elapse by mistake, it has been correctly laid down that 
the drawer is discharged, although perhaps he cannot 
be proved to have sustained any loss in consequence of 
the tardy protest.* 

Sec. 6. 

DCCCLIX. If the acceptor refuses to pay, or con- 
ceals himself, or is publicly accounted as insolvent, the 
protest should, as well by the former as by the most 
recent law,* be made within three days.^° 



Sec, 7. 

DCCOLX. Although the holder cannot during the 
period of grace enter into any agreement with the 

" Phoonsen, cap. xvii. n. 13; Verzam. van Casiis-posit cas. 9. p. 
92, sqq. 

' Eoll. Cons. d. iii. at. 1. cons. 59 ; d. vi. cons. 37 ; Phoonsen, cap. 
xvii. n. 12. in not ; Savary, 1. iii. c. 6. p. 94. 95 ; & cap. 10. p. 124. 

' Advies. over den Kooph. d. ii. cons. 11 ; others, however (ibid. cons.. 
9, 10), dissenting. 

"Since the law of Amsterdamof 1660, art. 2. 

" On the evidence given 17 Mar. 1663 ; Hand, van Amst. p. 544. 
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acceptor, as to granting time or remitting a part of the 
debt ;^ yet he is not prohibited from accepting a part of 
the debt, and afterwards protesting for non-payment of 
the remainder •? but he cannot} even after the period 
of grace, enter into any stipulation or accede to any 
agreement between third parties, unless he renounces 
his right against all the parties concerned — the drawer, 
the remittent, and the prior indorsees ; — and in the . 
agreement itself reserves to every one his own 
rights.* 

Sec. 8. 

DCOCLXI. The protest for non-acceptance or non- 
payment of a bill, should in the first instance be sent 
to the party from whom the holder received the biU, or 
directly to the drawer, notice, however, being at the 
same time given to the former.* But whether the bill 
itself should be sent together with the protest, or 
whether it is safer to transmit it to some other friend—^ 
these are questions which cannot be disposed of in a 
single definition. If, however, the protest be for non- 
acceptance, it may be more advisable, and sometimes 
also necessary, not to transmit the bill itself ; so that 
when the day for payment arrives, it may be presented 
a second time, and, on default of payment, a fresh pro- 

' Stat. Antw. cap. Iv. art. 10 ; Roaeboom, cap. 1. art. 7 ; Savary, 1, 
iii. c. 6. p. 80. 

' Phoonsen, cap. xvii. n. 19, 20 ; Advies. over den Kooph. d. ii. 
cons. 35. 

' DupuiB. cap. xvi. reg. i, 5. p. m. 475. 

* Stat. Antwerp, cap. Iv. art. 11 ; Koseboom, cap. 1. art. 8 ; Phoonsen. 
cap. xix. n. 3, 4, 5. 
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test may be made : whicli should be decided upon 
according to the circumstances of each case.^ 

Sec. 9. 

DOCCLXII. If a bill has been protested for non- 
acceptance, the remittent may legally demand from the 
drawer, or the holder from the remittent or drawer, or 
lastly even the subsequent indorsees from the prior 
indorsers, personal or other security for the payment of 
the sum mentioned in the bill, together with the amount 
of the exchange and re-exchange, if the bill should 
afterwards happen to be returned protested for non- 
payment.* In the Statute of Antwerp last quoted,^ a 
second case is given, where security may similarly be 
demanded, viz., when, after acceptance, payment is not 
made on the appointed day, and the days of grare have 
not yet elapsed. For where the days of grace have 
elapsed, if protest has been duly made, the holder may 
at once claim indemnity in full right ; or, if no protest 
has been made, he is without any remedy against the 
iadorsers and the drawer.' 

Sec. 10. 

DCOCLXIII. Upon acceptance of the bill, the 
drawee becomes liable to all the parties concerned, — to 
the drawer,* the remittent, the holder, and the in- 
dorsees f and may be sued in the summary action in 

* See supra, Tftes. 854 ; & Phoonsen, ib.— and see Savary, 1. iii. cap. 
6. p. 81. 

« Stat. Antwerp, cap. Iv. art. 2 ; Savary, 1. iii. c. 6. p. 81 ; Phoonsen, 

cap. xxxi. § 7, sq. 
' Supra, Then. 857 : and see Tlies. 579, 585. 
8 Th. 590 ' Tb. 591. 
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exchange.^ From the nature of the transaction, how- 
ever, he has himself no counter-action against the 
indorsers.^ 

DCCCLXIV. Upon the person who has accepted the 
bill failing to pay, the remittent, as well as the holder 
or indorsees, after protest duly made, have their remedy 
against the drawer. But the drawer, if he had drawn 
the bill upon the mandate of a third party, will have 
such third party liable to him on the actio mandati eon- 
traria. And hence the jurists and the merchants have 
both given it as their opinion,^ that the drawer, the 
drawee who has accepted, and the mandaut, are liable 
to each other in solidum. 

DCCCLXV. A subsequent indorsee, also, who holds 
the bill, may sue the prior indorsers ; nor is it neces- 
sary that he should first proceed against the drawer, or, 
where the bill has already been accepted, and protest 
of the non-payment thereof duly made as against the 
acceptor, that he should make another protest as against 
the drawer.* He may sue any one of several indorsers 
whom he chooses.* 

DCCCLXVI. If, however, a person has upon the 
mandiiteof another merchant boughtabill already drawn 
which he lond fide and after diligent inquiry believed 
to be a good bill, and has had it endorsed to himself for 
value paid, but has himself indorsed it to his mandant, 
and he to another ; he may indeed be sued upon it by 
that other,* but not by the mandant, for whom he had 

" Th. 624. 

^ See the evidence given at Amsterdam, 27 Feb. 1662 : Handv. p. 544. 

' 29 July 1788 ; Verzam. van Casus-posit. cas. 6. 

■■ Willek. V. Amst. 31 January 1764. ^ Th. 592. 

• Dupuie, cap. xvi. n. 11. 
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directly acquired the property in the bill ; as held by 
the jurists oa the 26th August, 1788 ; and confirmed 
by several merchants on the 29th August, 1788.' 
Others, however,* restrict this rule, but, as appears to 
me, incorrectly,* to the case where the party has re- 
ceived any salary or remuneration for the business. 

DCCCLXVII. A drawer, who after receiving value 
has fraudulently drawn bills on one whom he knew 
could nowhere be found, or would not pay the bill, is 
liable not only for the principal amount and the amount 
of the exchange and re-exchange, and all other 
damages, but is also liable in a further amount for the 
use of another's money. And hence it has been generdlly 
enacted at AmsterdaTn^" that the drawer, if the bill has 
not been accepted or paid, should pay to the remitter 
three per cent, on the principal.^' The same rule has 
also been laid down at MiddelbmrgP At Botterdam 
interest at the rate of four per cent, should be paid.^* 

DCCCLXVIir. If the bill has travelled through 
several places, and the holder desires to recover the re- 
exchange from the drawer, he ought regularly to draw 
a bill of re-exchange on the plai-e at which the former 
bill was drawn •}* unless there is no exchange between 
the place where the payment ought to have been made, 
and the one where the bill was drawn.^^ 

' Verzam. van Casus-posit. cas. 7. 

' Advies. over den Kooph. d. ii. cons. 41. ° Consult Xh. 570. 

" Wilhh. V. Amst. 26 Jan. 1679, art. 2. 
" Handv. p. 545. 

" Ord. Middelb. 24 March 1736, art. 8 ; see Eeitz. in Append, p. 
625. 

" Keur. Botterd. 24 Aug. 1724, art. 16; Ibid. p. 632. 

" Savary, 1. iii. o. 11. p. 133, sqq. 

" Dupuis, cap. XV. n. 16, sqq. p. 459, sqq. 
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DCCCLXIX. As regards the re-exchange and other 
losses, both the drawer, and the drawee who has 
accepted, are indeed each liable to the holder insolid/wm; 
but the drawer himself can sue the drawee for such 
loss, or plead it by way of exception against him, only 
in case the drawee was indebted to him at the time of 
accepting the bill, or at least previous to the day of 
payment, or, if the bill has not been accepted, had pre- 
viously (whether indebted to the drawer or not) given 
his consent to tha bill being drawn on him."^ Except- 
ing in these cases, he must bear the loss himself.^ 

Sec. 11. 

DCCCLXX. Since the acceptor, the drawer, the 
indorsers, and the remittent are all liable to the holder, 
eachm solidum, without benefit of division or excussion,^ 
he may, in case they all become insolvent, institute his 
action against any one of them he chooses ; and indeed, 
as against the party whom he first sues, for the whole 
amount ; but as against the others, only for such amount 
as he has failed to recover from the goods of the former ; 
for that which he has recovered from him, ipso Jure 
diminishes his claim a,gainst the others ; and he ought 
in respect of such portion to cede his action to the 
assignee of his estate ; and so forth.* He cannot, how- 
ever, consent to any agreement for remitting any part 
of the debt to the party whom he first sues, without 
the consent of the others, from whom he cannot after- 
wards recover the residue without a cession of action.^ 

' Savary, 1. iii. c. 11. p. 133. ' And see Thes. 616. 

■' Dupuis, cap. xvi. n. 1, sqq. 

" Ibid. n. 20, sqq. p. 462, sqq. Phoonsen, cap. xli. § 45, sqq. 

' Dupuis, ib. p. 470, 472. 
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Conclusion of the Subject. 

DCCCLXXI, Janus Bondt, in his dissertation de 
perieulo damni ex /also in Uteris camhialihus commisso,^ 
has accurately treated of the liabilities arising from the 
forgery or falsification of bills of exchange ; and from 
the following precise and simple principles, viz. : 1 
That no one can be made liable on a contract without 
his own consent ;' 2. That no one can acquire a right 
from his own wrong f 3. That no one can transfer to 
another that which he does not legally possess ;' 4. 
That he who contracts with another ought to be careful 
in whom he confides •^° — from these principles he draws 
the following general rule, — that a loss arising from 
forgery in a hill of eoschange, where the party who has 
committed the forgery cannot he found, falls on him who 
has contracted with that party and derives his title from 
him. 

DCCCLXXII. This rule applies, whether the for- 
gery has been committed in the bill itself, or in the 
endorsements ; and whether in the name of the persons 
who have subscribed to the bill, or in the sum payable 
thereon ; and whether before or after acceptance ; and 
even, if in consequence of the sum having been fal- 
sified, the acceptor has paid a larger sum, the drawer, 
as mandator, is not bound to repay more than he has 
drawn for ; though Reitz^^ is of a differentj but clearly 
incorrect, opinion. 

DCCCLXXIII. If a false endorsement has been 

« Lugd. Bat. 1788. ' See Dig. 1. 37. 34. 

' Dig. xlvii. 2. 12, § 1 ; Cod. ix. 22. 18. 

9 Dig. I. 17. 54. " Dig. I. 17. 19 ; Cod. yi. 2. 2 

" Ad Heinecc. cap. vii. part. 2. § 11. p. 433, sq. 

Y 
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made by a person who has stolen the bill, it is indeed 
clear that the holder, from whom it was stolen, may by 
right of his ownership claim it from the thief himself, 
or from the indorsees who deriye their title from him ;' 
but if it has been already paid to the falsifier or his 
indorsees, there is a doubt whether the holder may 
claim it equally from the drawee ? For the affirmative, 
there is the circumstance — that by the mere act of pay- 
ment the rightful owner cannot be deprived of his 
dominium or ownership ; and that the drawee is bound 
to know to whom he makes payment.^ For the nega- 
tive see the authorites cited below.^ 



Chapter XL VI.— Sec. 2. 

DCCCLXXIV. Although this doctrine of Grotim, 
viz. : that prescription extinguishes a personal action, 
not by force of the exception taken, but ipso jure, — 
seems to be in> accordance with the express words of 
certain ancient statutes ;* yet it is not free from difficul- 
ties ; for if an action for the principal debt is barred 
ipso jure by the lapse of thirty years, how can the 
hypothecary action against the same debtor remain 
for a period of forty years 'i — which, however, Grotius 
himself has laid down in B. ii. ch. 48, § 44, and is sup- 
ported by 1. 2 of the Code viii. 31.^ 

' See de Advise, over den Kooph. d. ii. cons. 39. 
' Dupuis, cap. xiii. § 13, & reg. 3. 

' Verwer. in not. ad Tract, de Bodemeria, § 31. p. 195, sq., and Dig. 
xvii. 2. 52. § 3. iuiiot. Dig. 1. 17. 128. pr. 
* BeeMsgel. Obs. part. ii. obs. 97 ; Costum. van Bhynland, art 102. 
° And see Aver.in. Int. Jnr. 1. ii. c. 12. 
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Sec. 5. 

DCCCLXXV. In respect of annual rents, it is not 
the mere prescription of thirty years which releases the 
debtor; but as many prescriptions are necessary as 
there are annual payments f and it has also been so 
decided by the Court.' But if the estate, from which 
the annual rent is to be paid is in the possession of a 
third party, to whom the creditor has given no notice of 
this incumbrance, such third party is protected by the 
30-years prescription (as decided by the Court on the 
5th of June, 1609) f or, at least, by the prescription 
of the third of a century, as declared by the Court in 
1629.' 

Sec. 7. 

DOCCLXXVI. Whether the prescription of two 
years introduced by the Placaat of the 4th of October, 
1540,^° and approved of in the Instruetions of the Su- 
p-erne Cowrt of 1582,^^ as regards the fees of Advocates^ 
and similar other debts, not due on a writing, is still 
received in practice, has been a subject of controversy. 
Two of the judges, in de Becisien en Besolutien van den 
Rove,^"^ and other jurists^^ maintain the negative ; and 
in Morula's Givil Practiee it is cited also as the opinion 

" Cod. vii. 39. 7, § ult. vs. in Ms etiam promisi. ; Bynkershoek, Q. /. 
Friv. I. iL o. 15. 

' 10 May, 1613; Decis. en Betol. van den Hove, n. 399; & 28 Jan. 
1637 ; LoenitiB, Beds. 76. 

' Denis, en Resol. van den Hove, n. 186. 

' See Loen. Decis. 45, p. 293. » Art. 16. " Art 165. 

" N. 433, § 2. 

" See Not ad Merula, Ma/n. van Proced. 1. iv. 1. 108. cap. 2. § 1, 2. 

y 2 
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of the Court.^ Corer? on the other hand, maintains 
the afSrmative. And in this conflict of opinions, the 
proof of a custom contrary to the law, may, I think, be 
justly thrown on the party alleging it. 



Chapter XLVIII.— Sec. 1. 

DCCCLXXVII. Although in transactions which 
are ifso jv/re Toid, such for instance, as have been 
contracted in fraud or fear, it is usual for the sake of 
greater security to apply for restitutio in integrwm,^ yet 
this is not a matter of necessity ; and upon proof of 
IsRsio, the defendant should be absolved, even without 
relief.* 

DCCCLXXVIII. Where relief has been applied 
for, but has not as yet been granted by the judge who 
has taken cognizance thereof, this does not amongst us 
as under the Canon Law,^ suspend the contract or 
transaction, and therefore does not even prevent a sen- 
tence of provisional payment.^ 

DCCCLXXIX. It would hardly seem to be permit- 
ted either by our customs, or by the analogy of the 
Dutch Law, that relief should be granted on the 
ground of minority, to a widow under twenty-five years 
of age, who has been injured (Imsa) in a contract; 
and herein we agree with Bodenburg, Groenewegen, and 
Voef 

1 23 May, 1681. ' Consil. 16, 29. ' Voet ad Pand. iv. 1, § 13. 

* Groeneweg. ad Cod. ii. 41. § 5, sqq. See Thes. 666. 

' X. de in int. rest. c. 6. 

' Neostad. Supr. Cur. Dec. dec. 73 ; Voet ad Fand. iv. 1. § 25. 

' Ad Pand. iv. 4. § 9. See Thes. 506, in f. 
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Sec. 10. 
[See note* below.] 

Sec. 11. 

DCCCLXXX. The rule laid down by Groenewegen,^ 
and Voet,^ viz. : that relief is not to be granted to a girl 
under twenty-five years of age against a promise of exces- 
sive dowry or marriage-gift, — does not seem to be suffi- 
ciently supported by the arguments advanced by them. 

Sec. 13. 

DCCCLXXXI. Grotius here quite correctly, and 
in accordance with the reason of law, lays down that 
the right to relief on the ground of fraud or fear is not 
prescribed by the lapse of four years, but is perpetual, 
i.e., endures for thirty years ; and this opinion is support- 
ed by the law of the Digest^" and Code." We need not, 
therefore, notice here the doubts of other authors on 
the subject.t 

Chaptee L. — Sec. 1. 

DCCCLXXXII. The practice as regards the tender 
of the suppletory oath in Court by one party to the 

[* Bead the text of^Grrotius, in Mr. Herbert's Translation, as follows : 
" This is not to be understood of contracts which minors enter into 
without their guardians (for these are null) ; but of those which they 
enter into with their guardians, or are contracted by the guardians 
alone."— Tr.] 

« Ad Cod. ii. 34. & Cod. ii. 30. 1. » Ad Pand. iv. 4. § 18, 19- 

, '» Dig. iv. 3. 28. " Cod. ii. 20. 4. 

[t viz. Groeneweg. de II. dbrog. ad Cod. ii. 53. 7 ; Cod. ii. 21. 8 ; Voet 
ad Pand. iv. 3. § 20 ; and iv. 2. § 18.— Tr.] 
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other, not only prevailed amongst us in former times/ 
but is still allowed by our customs.^ This oath may 
be tendered even in respect of minor offences, as in a 
case of injury, or of damage arising from injury f but 
not in respect of graver offences.* 



Chapter LI. — Sec. 2. 

DCCCLXXXIII. That the benefit of Cessio hono- 
rum had already come into use amongst us towards the 
end of the 15th century, appears from a report of 
certain disputes between the magistrates of Leyden, 
respecting its having been too readily granted to the 
Count of Holland.* 

DCCCLXXXIV. Since the benefit of Cessio lorn- 
rum does not discharge a debtor, so also it does not 
prevent the condsmnation of a debtor who had been 
previously summoned, execution being, however, sus- 
pended, until the judge shall have decided upon the 
application for the benefit ; as decided by the Supreme 
Court on the 27th July, 1776. It does not even sus- 
pend the effect of an arrest already obtained, as decided 
by the same Court on the 14th November, 1776 ; 
although, after cession has been applied for, an arrest 
cannot, pending the application, be imposed on the 



'I. Ohs. part ii. obs. 99 ; Keur. van Leiden, van 1583, ait. 
128, & edit. 1658, art. 190. 

' See not. ad Merula, Man. van Proo. 1. iv. t. 71. cap. i. § 3. p. 213. 
[edit. 1783.]' 

» Voet ad Pand. xii. 2. § 10. 

* Ibid. § 27; Beclitsgel. Ohs. part. ii. obB. 99. and SuppUm. part 17- 
p. 257. 

= See Privil. 30 July 1501; in Mieris, Hundv. van leyden, p. 193- 
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debtor ; as decided by the Court on the 11th July, 
1791.« 

Sec. 3. 

DCCCLXXXV. If the benefit of Cession is applied 
for by a person who is detained under arrest by the 
Court, the Court cannot itself take cognizance of th© 
application, as long since held by the Court itself;'' 
%ut whether detained by the Court, or by any other 
judge it is the judge of the domicile who should take 
cognizance of it; as decreed by a Resolution of the 
States of the 23rd September, 1688." 

Sec. 4. 

DCCCLXXXVI. If a foreigner is detained in ar- 
rest, or has been condemned by the sentence of a judge, 
in Holland, the benefit of Cessio bonorum should not be 
granted to him, unless the same indulgence is granted 
to Dutch citizens in his own country ; as held by the 
Court of Holland on the 21st March, 1640,' and by the 
Supreme Court.^ 

Sec. 5. 

DCCCLXXXYII Guardians are. not entitled to 
the benefit of cession as regards a debt due by them in 
respect of their guardianship ; as expressly laid down 

^ See van der Linden, Form van Proeed. b. ii. h. 31. § 3, p. 396, sqq. 

' Voet ad Pand. xlii. 8. § 6. 

* Seehisget Obs. part. iii. obs. 100. [See Gr. Plao. Boek, d. iv. pag. 
463.] And see Decision of the Supr. Court, 15 April, 1723, in Byn- 
keralioek, Q. J. Priv. 1. i. i;. 3. p. 38. 

« Loen. Beds. 94. " 

" See Groeneweg. ad Cod. vii. 71. 4, § 3. 
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in various pupillary laws,^ which Voef does not seem 
to have seen. 

DCCCLXXXVIII. A person who owes a fine or 
pecuniary penalty, in respect of a delict, based on fraud 
even where corporal punishment in case of the delin- 
quent's inability to pay the fine has not been put in the 
alternative with the pecuniary punishment, is not dis- 
charged from custody, by the benefit of Cessio lonorvm ; 
as decided by the Court on the 3rd December, 1637,' 
and by the Supreme Court on the 21st March, 1738.* 
As regards delicts arising from neglect {eulfa), a dif- 
ferent rule should be observed f notwithstanding the 
doctrine of Bynkershoeh,^ that there can hardly be a 
delict unaccompanied by fraud ; for there really are 
such, and Grotius himself has enumerated several.' 



Sec. 7. 

DCCCLXXXIX. The benefit of Cessio honorum 
even in those places where the cedent in former times 
suffered a certain amount of ignominy, does not, as 
Groenewegen and others' have supposed, discharge him 
from the remainder of his debts. The contrary appears 
from a Charter granted on the complaint of the inhabi- 
tants of Leyden.* 

' Keur. van Enkhuisen, Alhmaar, Monniokendam, Furmerend, de 
Zype, t. vi. art. 4 ; Briel. art. 89 ; Gorinchem, art. 31. 

' Ad Band. xlii. 3. § 5, in fin. ' Loen. Deeis. 81. 

' Bynkersh. Q. J. Priv. I.ii. c. 12. 

'■ Dig. xvii. 2. 63. § 7. « Ibid. p. 307. 

' B. iii. oh. xxxiii. §5,6; cb. xxxvii. § 2, 6, 7, 8 ; cb. xxxviii. § 16, 
17, 18. 

' Ad Dig. xlii. 3. 6. See also Boel ad Loen. Bems. 94. p. 589, sqq- 

» Mieris, cited Tb. 883. 



book iii. chap. li. seo. 8. 329 

Sec. 8. 

DCCCXG. In order to obtain letters of Bespiie or 
Induction, it is required that the debtor should give 
good personal^" or other security, to the satisfaction of 
his creditors, for the payment of all his debts. The 
cautio juratoria, or security of his oath, is not suiH- 
cient." 

DOCCXCI. In respect of letters of respite, the 
consent of the majority of the creditors is also neces- 
sary ; though the Placaat of 1544^* makes no mention of 
this requisite (which circumstance is relied upon by the 
jurists in the Beehtsgeleerde Observatien,^^ in arguing 
against the rule laid down by Orotius). For it was not 
the Emperor Charles who first introduced this benefit 
out of the Eoman Law, nor did he dispense with this 
requisite, which under the law of the Code, vii. 71. 8. 
is necessary ; but he rather has expressly approved of 
it in art. 35, which can by no means be understood as 
referring to letters of induction, of which no mention 
whatever is made in the Placaat, or in the Instructions 
of the Court, and which were perhaps as yet unknown 
at that time. Nor does the opinion of Voet^^ and others 
affect the subject, supported as they are by no new 
argument, and which cannot therefore overrule the 
authority of Orotius, and the manifest utility and 
equity of the law of the Code above cited. 

DCCCXOII. The application for letters of induc- 
es usually made to the Court, as the common 



" C!ode i. 19. 4; I'lacaat van 1544, art. 32, 33, 34. 

" Sdl. Jur. COS. 39. p. 259 ; & oaa. 53. p. 415. 

12 ji^rt. 32. " Part. iv. obs. 50- 

» Ad Pand. xlii. 3. § 20. 
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superior tribunal ; and all the creditors are cited by tbe 
Court, to answer before the judge of the debtor's 
domicile, concerning the grounds on which the delay is 
applied for, or suffer themselves to be induced to allow 
this indulgence. If the majority of the creditors con- 
sent to it, the judge, by virtue of his office, decrees the 
confirmation of the mandate.^ 

DCCCXCIII. These letters differ from the induc- 
tion which some judges have the right of granting, to 
persuade a creditor to grant a debtor, who has already 
been summoned, time for payment; and it is to this 
kind of induction that the decrees of the Court in de 
Decisien en Besolutien van den Hove, n. 48 & 346 ^ as 
well as the case reported in Loenius' Decisions, cas. 18, 
have reference. 

DCCCXCIV. The benefit of safe-conduct (seureU 
du corps) has also been adopted by us. This may be 
obtained from the States by debtors who are in con- 
cealment or residing in a foreign country, under appre- 
hension of arrest, and who believe that they are able to 
effect an equitable arrangement with their creditors. 
It is not, however, granted, except with the consent of 
the majority of the creditors ; nor as against a sentence 
of the Supreme Court, or any other sentence which has 
passed into a res Judicata.^ If to the application there 
are added letters commendatory from the magistrates 
of a Dutch State, then after the principal creditors 
have been heard by the Commissioners appointed for 

' See Van der Linden, Form van Proced. B. ii. h. 33. 

" There is a fuller report of the latter decision in 't Oroot Plae. B. 
d. i. p. 1454. 

= Uewl. 19 Oct. 1605; Decis. en, Besol. van den Hove, n. 23; Oroot 
Plac. B. d. viii. p. 69. 
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the causes of improverished debtors, a previous applica- 
tion for the advice of the Court is not necessary.* 

DCCOXCV. The fourth benefit (but one not a 
little opposed to equity and the principles of law) is 
the benefit granted by the supreme power, called 8ur- 
eheance van Betcding, or suspension of payment, by 
which, without any consent of creditors, and without any 
security, personal or real (which in former times was 
properly required by the States'), a delay of one year 
is granted to the debtor, — all actions, arrests, and exe- 
cutions, whereby the creditors may recover their dues, 
being in the mean time suspended. The States, how- 
ever, to prevent too great an abuse of this remedy, have 
directed various precautions to be observed herein.* 



Chapter LII. — Sec. 2. 

DCCCXCVI. Grotius has elsewhere,' as well as in 
the present treatise, laid down that a compromise may 
be rescinded on the ground of enormous wrong {enormis 
Isesio) ; and the Supreme Court is also said to have so 
decided f though the date of the decision is not known.* 
But such a doctriae can hardly be received, consistently 
with the reason of law, unless the practice of the Court 

^ Beeol HoU. 9 Dee. 1763; Oroot Flae. B. d. ix. p. 19. Van der 
Linden, Form vanProced. B. iv. h. 7. § 6. 

= 26 July, 1596 ; Besol. van Soil, van 1596, p. 308. 

« Besol. Eoll. 26 Feb. 1784 ; and 15 Nov. 1793 ; Groot Flac. B. d. ix. 
p. 558, 564. And see Van der Linden, Form van Proced. B. iv. h. 7, 

§ 7, 8. 
' In de Boll. cms. d. iii. st. 2. cons. 304. n. 1, 2. 
8 gee Bronoliorst, evapruxt). cent. ii. assert. 58, in f. 
» Beehtsgel. Obs. part. i. obe. 100. 
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has overruled the latter.^ This, however, is clear, that 
the Supreme Court has refused to rescind a compromise 
which had been confirmed by a voluntary condemnation.^ 

DCCCXOVII. If in an assignment of property made 
by a surviving parent to the children, the parent or the 
creditors have been prejudiced, they are relieved by 
restitutio in integrwm? 

DCCCXCVIII. What Orotius has here laid down, 
viz., that the remedy under the Code iv. 44. 2, is applic- 
able to all transactions, should not, according to Voet* 
be extended to matters of strict law, in respect of 
which this remedy cannot hold ; but should be under- 
stood, as Grotius himself has elsewhere laid down,* of 
permutatory contracts. 

DCCCXCIX. This remedy under the Code iv. 44 
2, does not hold as against public sales held under the 
order of a magistrate, as, for instance, in execution of a 
judgment; as decided by the Supreme Court.^ In 
other sales, which have been voluntarily effected, some 
authors think it should be allowed ;' but this, though 
in accordance with the Civil Law, appears to me to be 
hardly reconcilable with our customs.* 

Sec. 4. 
DCCCC. Though relief on the ground of minority 

' Voet ad Pand. ii. 15. § ult. & xviii. 5. § 14. in f. 

^ 13 September, 1623; Coren, Ohs. 14. 

' Deals, en Besol. van den Hove, van Holl. n. 106. 

* Ad Pand. xviii. 5. § 14. 

= De Jur. B. & Plac. 1. ii. c. 12, § 11. n. 1. 

^ Neostad. Supr. Cur. Beats. 75, 12S. 

' See Voet ad Pand. xviii. 5. § 16. 

' See van Leeuwen, Cens. For. part i. 1. iv. o. 44. n. 8. 
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is prescribed in four years, yet it may be easily proved 
from the Roman Law, supported by the analogy of our 
own law, that a minor as well as a major may be relieved 
on the ground of enormous wrong, at any time within 
thirty years.^ 

Sec. 5. 

DCCCCI. According to the more correct rule of the 
Eoman Law, the remedy under the Code iv. 44. 2, is 
by action on the contract itself ; but it has become the 
practice in our Courts to take advantage of it by way 
of restitutio in integrum,}" 

» See Thes. 881. " Groeneweg. ad Cod. iv. 44. 2. 
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ABDUCTION 

diatinguislied from Eape, 
Thes, 71. 

defined, 72. 

consequences of, ib. 

community does not take 
place on, 218. 
ABSENTEES 

property devolving on, 167. 
AOOBPTANCE 

of a bill of exchange, force of, 
590. 

how given, 618. 

not revocable, 619. 

liability of drawee upon, 863. 

on behalf of another, 510. 

for honour, 594. 

in aval, ib. 

supra protest, defined, 607. 

by whom, 608. 

for whom, 609. 

several parties 



offering, 610. 



ceptor, 611. 



■ liability of ao- 



— of the 
other parties, ib. 

- holder not bound 



to acquiesce in, 612 
ACCEPTILATION 

distinction between and Pac- 
tum de non petendo, 828. 
ACCEPTOR 

supra protest, rights and lia- 

bUity of, 611. 
cannot revoke acceptance, 

619. 
cannot require the bUl to be 

delivered before payment, 

622. 
supra protest, cannot sue with 

cession of action, 607. 
when entitled 

to the summary process, ib. 



ACCIDENT 

to a deposit, .532. 

pledge, 540, 

ACCOUNTS 

of guardians, 120, 157. 

books of, left by a surviving 
parent, 147. 
ACCRETION, 322. 

among co-heirs and co-lega- 
tees, 326. 

succession by, in Zeeland, 867. 
AOTIO PAULIANA 

to rescind fraudulent aliena- 
tions, 200. 
ACTION 

on espousals, 57, 58. 

when debarred, 

85. 

for indemnity, by wife against 
husband, 98. 

in rem, considered as an im- 
movable, 179. 

in personam, considered as a 
movable, ib. 

by possessor against owner, 
212. 

by lessee against owner, 213. 

for collation, not maintainable 
during marriage, 256. 

may be acquired through an 
agent, 478. 

on a donation, to compel per- 
formance of a condition, 488. 

cession of, to a surety, when 
effectual, 506. 

seller when discharged, 

578. 

pro socio, 700. 

conditio indebiti, 796, 797. 

prescription of, 206, 874. 
ACTS 

validity of, when not executed 
according to lex loci, 41. 

Adiation 

does not pass an inheritance 
ipso jure, 182. 
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AriATiON (continued) 

rights of creditors to compel, 
832. 
ADMINISTRATION 

of property granted to wife, 
during husband's insamty,~ 
101. 
ADOPTION 

of children, 102. 
ADULTERER 

homicide of, when excused, 
799. 800. 
ADULTERY 

giound for divorce and for- 
feiture of rights, 88. 
ADVENTITIOUS PROPERTY 

of minor children, 105. 
ADVICE 

letter of, 606. 
ADVOCATE 

fees of, entitled to preference, 
451. 
AGENT 

property of, when and to what 
extent bound in tacit mort- 
gage to principal, 426. 
liability of, on a bill drawn 
by him on the principal, 
615. 
AGREEMENT 

not comprehended under mov- 
ables or immovables, 178. 
between insolvent and his 
creditors, 829. 

does not affect creditors 

holding security, 830, 831. 
ALIENATION 

by husband of the wife's pro- 
perty, 97, 98. 
in fiaud of creditors, before 
cession, 199. 

may be rescinded, 

when and how, 200. 
of movables and securities, 

by simple delivery, 201. 
of ships and annual rents, ib. 
of immovable property, 202. 
by testator, of property al- 
ready bequeathed, 336. 
of usufruct, 372, 373. 
of emphytensis, 379, 380. 
of a matter in dispute, by 
compromise, 516. 



ALLODIAL PROPERTY 

if purchased by husband with 
" common money, 390. 
ditference between acquisition 
of, andof feuds, 401. 
ALLUVION 

augmentation by, not subject 
to a, fidei-commistwm, 211. 
ANALOGY 

of laws, 20. 
ANNUAL RENTS 

purchased for a ward, have 

certain peculiarities, 154. 
how charged on a feud, 154. . 
charged on a legacy, 325. 
ANNUITY, see Annual Bents. 
ANNUS LUCT1J8, see Year of 

Mourning. 
ANTENUPTIAL CONTRACT, 

see Contracts, Antenuptial. 
APPAREL 

usufruct of, 377. 
APPEAL 

against judgment of tlie 
Court, on the opposition of 
banns, 80. 
against decision of the ordi- 
nary judge, 81. 
■ against decrees in prodigal 
cases, 164, 165. 
ARREST 

not affected by comity, 36. 
for establishing jurisdiction, 

175. 
of deposit in the hands of the 
depositary, 533. ■ 
ARROGATION 

of children, 102. 
ASSENT 

on behalf of a third party, 510. 
ASSIGNATION 
effect of, 837. 

mode of effecting, 838, 839. 
distinction between and ex- 
change, 841-851. 
when revocable, 844. 
action on, 845, 846. 
assignor should be informed 

of non-payment, 847. 
without appointment of day 

of payment, 848. 
debtor cannot be compelled to 
accept, 849. 
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Assignation (continued) 

may be endorsed, aud rights 
against indorsers, 850. 

may be taken in arrest, 851. 

does not operate as a delega- 
tion, 852. 
ASSIGNMENT 

upon dissolution of commu- 
nity, 142. 

instrament of, to be kept in 
custody of Orphan Chamber, 
147. 

to children, on death of parent, 
270. 

by a surviving parent to the 
children, relief against, 897. 
ASYLUMS 

persons maintained in, 280. 

may take under a will, 

284 
AUCTION 

goods sold by, 184. 
AUCTIONEERS 

right of mortgage and pre- 
ference, 455. 
A7AL 

acceptance in, 594. 
AVERAGE 

defined, 780. 

gross and common, 780, 781. 

gross, salvage recoverable by 
way of, 681. 

losses arising from disable- 
ment of sailor, 782. 

— ■ — incurred in apprehension 
of the enemy, 783. 

loss of boat, or goods deposited 
therein, 784. 

losses, when reckoned as aver- 
age, 785. 

how apportioned, 786. 

value of goods how estimated, 
787, 788. 

money, 789.. 

losses, when not accounted as, 
790, 791. 

goods deposited in an impro- 
per place, 792. 

right of retention and mort- 
gage for, and contribution 
how recovered, 793. 

discharge from, by relinquish- 
ing the vessel and goods, 794. 



Average (continued) 
prescription of action for con- 
tribution, 795. 



B. 
BANK 

money deposited in, may not 
be arrested, 857. 
BANNS, see Proclamation, Es- 

BBNEFICIUM- OBDINIS 

of bona-fide possessor of a 

legal mortgage, 429. 
does not hold in special mort- 
gage of immovables, 434. 
BENEFIOIUM non numerate 



when pleadable by drawer 
against holder, payee, or in- 
dorsee, 592, 600. 

obtains only in cases of loan, 
COl. 
BENEFIT OF INVENTORY, see 

Inventory. 
BEQUEST 

to children by a stranger, how 
administered, 103. 
BBRBICE 

rule of succession ah intestato 
in, 352. 
BIGAMY 

punishment of, 62. 

law of' Zeelaud respecting, 
63. 

children born in, when legiti- 
mate, 64, 65. 
BILL OF EXCHANGE 

drawer may retain or revoke, 
when, 580. 

payable on a particular day, 
ought to be sent in due time 
for presentment, 581. 

payable after sight, should be 
presented when, 582. 

delay in presentment, when 
excused, 581, 582. 

substantial reqmrements of, 
596. 

summary proceedings on, 594, 
595, 597. 

several debtors or creditors in 
solidum on, 595. 
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Bill of Exchange (continued) 

conditloDB may be annexed to, 
596. 

receipt of value should be 
acknowledged, 598. 

■when transferable, 604. 

time of payment, how stated, 
605. 

acceptance, tvpra protest, see 
Acceptance. 

payment eupra protest, see 
Paymertt. 

drawee, when bound to ac- 
cept, 615. 

may decline to accept, 

when, 616. 

acceptance of, how given, 617. 

payment of, where value of 
money has altered, 621. 

acceptor cannot require de- 
livery of bill, before pay- 
ment, 622. 

set-off, when allowed in pay- 
ment of, 623. 

mode of procedure, and exe- 
cution on, 624. 

proceedings on, 625. 

payable on a particular day, 
should be strictly paid, 626. 

distinction between, and As- 
signation, 841-852. 

cannot be revoked, 844. 

does not operate per se as a 
delegation, 852. 

time of presentment, 853. 

protest of, see Protest. 

liability of drawer, where he 
has drawn on a fictitious 
person, 867. 

re-exchange, how recovered, 
868. 

when recoverable 

and from whom, 869. 

liability of, and order of pro- 
ceeding against, the several 
parties, 870. 

forgery or falsification of, 
871-873. 

holder may receive a part and 
protest for the remainder, 
860. 

liability of ncceptor upon 
acceptance, 863. 



Bill op Exchange (continued) 
if drawn on the mandate of 3 

third party, 864. 
liability of drawer on non- 
payment, 864. X 

indorsers, 865. 

if purchased on the mandate 
of another, 866. 
BILL OP LADING 

consignee who has made him- 
self liable on, preferred to 
a subsequent bottomry, 
449, 567. 
BLEACHBES 

right of preference and re- 
tention for wages, 424. 
BONDS 

classed as movables, 181. 
BOOKS OP ACCOUNT 

left by a surviving parent, re- 
main with the guardian, 147. 
BOTTOMRY 

difference between, and Bylr 

bond, 550, 551. 
defined, 552. 
peculiar rights of, 553. 
not I subject to 21 per cent. 

duty, 427. 
wherein creditor undertakes 

no risk, 554. 
amount lent on, 555, 
difference and similarity be- 
tween, and Peeunia trajec- 
titia, 556, 557. 
differs from insurance, 558, 

559. 
risks of, defined, 560. 
rights of creditor, 561, 562. 
of vessel does not include the 

cargo, 563. 
preference of, 564, 567. 
of goods, money lent on may 

be insured, 568. 
may be contracted by owner of 
a vessel in foreign parts, 569. 
debt contracted on the 
strength of bills of lading 
abroad, preferred to, 449. 
BOTTOMEY BILLS 

conditions annexed to, 596. 
BEIEL 

rule of succession db iwtestato, 
351. 
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BROKERS 

insurance-brokers, prohibited 
from contracting in their 
own name, 714. 
BDILDINGS 

right of erecting on another's 
land, 416. 
BYi-BOND 
defined, 550. 

•difference between, and bot- 
tomry, 551. 



CAMBIAL PROCESS 
when maintainable, 597. 
acceptor supra protest, when 
entitled to, 6ft7. 
CAMBIUM, see Exchange. 
CANON LAW, see Laws, Canort. 
CAPTURE 

of enemy's ship, by private 

vessel, 191. 
of vessel by the enemy, 192. 
CASSATORY CLAUSE, see 

Clause. 
CENSUS 

fines referable to immovables, 
180. 
CE8SI0 BONOBUM 

alienation before and after, 

199. 
insolvent purchasing property 

shortly before, 204. 
preference and concurrence 
of creditors, see Preference. 
expenses of, entitled to pre- 
ference, 451. 
lease expires upon, 696. 
antiquity of, 883. 
effect of, 884, 889. 
cognizance of, to whom it be- 
longs, 885. 
when granted to a foreigner, 

886. 
not granted to guardian as 
respects a debt due on the 
guardianship, 887. 
debts founded on delict, how 

far afleoted by, 888. 
by a father who had promised 
a dowry, good ground for 
dissolution of espousals, 60. 



CHARTER, see Privilege. 
CHEQUES 

on bankers, 847. 
CHILDREN 

imborn, when considered as 

already born, 45. 
born in bigamy, 64, 65. 
marriage of, erroneously sup- 
posed to have obtained 
puberty, 66. 
adoption and arrogation of, 

102. 
inheritance bequeathed to, by 
strangers, how adminis- 
tered, 103. 
property acquired by, 104. 
adventitious property of, 105, 
emancipation of, 107. 
marrying or attaiuing age or 
higher rank, are freed from 
the paternal power, 108. 
upon deportation of father, 
pass to the power of mother 
or guardian, 109. 
may be discharged from 
tutelage before majority, 
110. 
under age, not admitted as 

guardians, 112. 
property devolving on, by 
whom administered, 140, 
141. 
property assigned to, by whom 

administered, 143. 
division and assignment of 

property, 142. 
notes and movables belonging 
to, in common with another, 
how disposed of, 148. 
property belonging to several, 

how disposed of, 149. 
by whom educated, 160, 15J. 

maintained, and till 

when, 152. 
money of, how invested, 151, 

155. 
minors may obtain Venia 

Mtatis, at what age, 161. 
Legitimate, defined, 169. 
born after dissolution of mar- 
riage, 170. 
legitimation of, by marriage, 
171. 

Z 2 
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Childeen {cordinrnd) 

legitimation of by rescript, 172. 

prescription does not run 
against miuors, 210. 

marriage of minors, without 
consent, does not introduce 
community, 218. 

bound to collate property 
received as dowry or other- 
wise, 223. 

birth of, does not cancel 
antenuptial contract, 236. 

cannot be deprived of their 
legitimate share, by ante- 
nuptial contract, ib. 

legitimate portion of, pre- 
ferred to doarivm, 259. 

continued eommimity between 
surviving parent and, 266 — 
276. 

rights of, in a continued 
community, 269, 270. 

division of property between 
parent, second spouse, and, 
274—276. 

illegitimate, may make a will, 
282. 

succession to, 868. 

of a guardian cannot be insti- 
tuted heirs by the ward. 
285. 

natural, may be instituted as 
heirs, and to what extent, 
287. 

succession of, by the 

lawofZeeland, 842. 

■ by the law of 



North Holland, 343. 
: by the law of 

Southern part of Holland, 

344. 
disinherison o^ 288. 
— i how effected, 

294. 
comprise all descendants, 

when and when not, 304. 
legitimate portion of, may be 

left under condition, 305. 
passing over of, how far in- 
validates a testament, 306. 
may maintain querela inoff. 

testam, when, 307. 
domicile of, 314, 



Ohiudeen (ficmtinued) 

cannot be prohibited fiom 
deducting the Trebellianio 
portion, 315. 

cannot take more than a half 
of the property on account 
of the Trebellianio and 
legitimate portion, 316 

adulterine or incestuous, suc- 
cession of, by the law of 
Dordrecht, 345. 

collation between surviving 
parent and, 349, 350. 

succession of, see Succession. 

may receive a donation from 
the father, 485. 

rights of preference in respect 
of property left by prede- 
ceased parent, 462. ' 

parent not liable for offences 
of, excepting — 476. 

promises made to parent, on 
behalf of, 509. 

to children 

by the parent, i6. 
GRIROGBAPSS ' (Notes of 
Hand) 

cannot be alienated, when, 97. 

in blank or payable to bearer, 
98. 

of debts due to a ward, 147. 

belonging to a ward in com- 
mon with another, 148. 

payable to holder or lawful 
holder, 525. 
CHUKCH 

tacit mortgage of, over the 
property of her adminis- 
trators, 425. 
CITIZENS, 26. 
CITY 

tacit mortgage of, over the 
property of its tax-collec- 
tors, 425. 
CLAUSE 

Cassatory and Derogatory;, 
how far effective or neces- 
sary, 328, 329. 

Beservatory, force of, 837. 

Codieillary, force, 288, 307. 
CODICIL 

and Testament, distinction 
between, 289. 
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CODICTL {continued) 

private, heir cannot be insti- 
tuted by, 289. 
may be executed without 
witnesses, by virtue of 
reservatory clause, 337. 
CODICILLABY CLAUSE 

affects the passing over of a 

son, how far, 307. 
disinherison, how far affected 
by, 288. 
COHABITATION 

cancels conditions in espou- 
sals, when, 47. 
consent of parents to the 

espousals, previous to, 50. 
accompanying bigamy, 62, 63. 
CO-HEIKS 

a creditor cannot sue, or be 
compelled to sue, a particu- 
lar co-heir, 778. 
COLLATION 

of property received in dowry 

&c., 223. 
no action maintainable during 

marriage for, 256. 
between surviving parent and 
heirs, donations included in, 
349. 
value of property, how deter- 
mined, 350, 
of the price paid for feuds, 

390, 391. 
of allodial property, 390. 
COLONIES 

East and West Indian, rule 
of succession ab intestato in, 
352. 
COMITY,'36. 

recoguises the status of a 
person, 42. 
COMMISSION, see Mandate. 
COMMISSIONERS 

of matrimonial causes, 76, 78, 
79, 80. 
COMMODATUM 

arrest ot; by the Commoda- 
tory, 541. 
COMMUNITY 

exclusion of, does not prevent 
the husband alienating the 
wife's property, 92. 
_. in profit and loss, 93. 



CoJiMnNiTT (continued} 

of property and profits, 99. 

of property between surviving 
parent and children, 142, 144. 

by marriage, alienation under 
title of, 202. 

takes place ipso jure on mar- 
riage, 216, 218. 

affeuts future as well as 
present property, ib. 

origin of, 217. 

does not obtain, when, 218. 

cannot be excluded after 
marriage, 231. 

introduced by antenuptial 
contract, 232. 

rules respecting, 233. 

may be excluded by antenup- 
tial contract, 247. 

of profit and loss, does not 
include inheritances, 252. 

what things 

included in, 253, 254. 

exclusion of, protects wife's 
property against creditors 
of the husband, 255. 

includes acciden- 
tal losses and necessary 
expenses, 257. 

includes useful 



and luxurious expenses, to 

what extent, ib. 
on marriage, does not include 

feuds, 220. 
includes money 

realised by sale of feud, ib. 
does not include 



fidei-commissa and Trebel- 
lianic share, 221. 

-includes debts con- 



tracted before marriapre, 222. 

may be excluded how, 227. 

contimiM, as penalty against a 
surviving parent, 270. 

exclusion of, legal mortgage, 
when, 247, 263. 

may be continued after pa- 
rent's death, 266, 276. 

continued, differs from a, fidei- 
commissum, 320. 

right of joiut-owners to let or 
occupy the common pro- 
perty, 772.. 
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COMPENSATION, see Bet-off. 
COMPOSITION 

with creditors, 829. 

does not affect 

those who hold security, 
830. 
COMPEOMISE 

alienation by, 516. 

guardians may enter into, 517. 

of a matter already decided 

by sentence, 518. 
inventory, when necessary in, 

519. 
of crimes and offences, 520. 
rescission of, 896. 
CONCUBINE 

cannot be instituted heir by a 
ward, 285, 286. 
CONDICTIO INDEBITI 

defined, Grot. Introd. B. iii. 

ch. 30, § 4. 
not maintainable for money 
paid by a married vtomau 
on her own contract, 96. 
CONDITIONS 

in Espousals, see Etpowsah. 
in antenuptial contracts, 97. 

99, 234—250. 
publi- 
cation of, not necessary, 99. 
annexed to dowry, 245. 
impossible, should be taken 

as not imposed, 310. 
of forfeiture in sales, 637. 
CONFISCATION 
of property, 94. 
CONFUSION, see Merger. 
CONSENT 

of parents, confirms a mar- 
riage, retrospectively, 75. 
does not discharge the chil- 
dren from the penalties of 
thePlacaatof 1540, »6. 
of guaidians to proclamation 

of espousals, 125. 
of relatives and guardians to 
marriage, ib. 
CONSIDERATION 

immoral, reward promised for 
bringing about a marriage 
not founded on, 482. 
just, necessary to maintain an 
action, 484. 



CONSIDEBATION (fiontinued) 

in a written obligation, 521. 

receipt of, should be acknow- 
ledged in a bill of exchange, 
598. 

good, debt due on, not affected 
by a new written obligation, 
522. 

necessary for a decree of pro- 
visional payment, 526. 

want of, see Beneficiwn mm 
numerated peawnise. 
CONSIGNATION 

of money into court when 
it operates as a release, 
824. 
CONSIGNEE 

incurring liabilities on bills of 
lading received abroad, pre- 
ferred to a subsequent bot- 
tomry, 449, 567. 
CONTRACTS 

antenuptial, of majors, 13. 

^— — conditions in, see 

■Oonditions. 

executed according to lex Zoci 
amtractus, 39. 

antenuptial, defined, 228. 

who may enter 

into, and whose consent 
necessary, ib. 

may be entered 

into without writing, 229. 

when effectnal, as 



against creditors, ib. 

inventory annex- 
ed to, 230. 

in absence of, 

community takes place, 231. 

community intro- 



duced by, 232. 
rules 



232. 



respectmg, 



subjects of, 233. ' 

most usual stipu- 
lation Id, 234. 

succession may be 

defined by, 235. 

testamentary dis- 
position by, ib. 

stipulations 

concerning succession, 
—240, 248—250. 



in, 
236 
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Contracts (continues) 

antenuptial, how far revocable, 

239, 241, 246. 
concerning the 

snecession of the children, 

241—243. 



oommunity may 

be excluded by, 247. 

things omitted in 



251. 



profits due to the 

wife under, 262. 
right of dowry and 

legal mortgage upon, 263. 

-cannot be revoked 



inter vivos, 264. 

mutual promise 

made by, may be revoked 
by will, 265. 

• election of succes- 



sion by, 862. 
divisory election of snecession 

by, 361. 
of a ward, entered into without 

the guardian's consent, 529. 
locu» pseniteniise, 530. 
dissolution of, by contrary 

consent, 8.33. 
of emphyteusis need not be in 

writing, 667. 
founded on fraud or fear, how 
. avoided, 877. 
rescission of, under Cod. iv. 

44, 2., 898, 899, 901. 
See further Acts. 
CONTBIBUTION 
in average, 782. 
>— — how recovered, 

and right of retention and 

mortgage for, 793. 
And see Average. 
COUET 

' Feudal, jurisdiction of, 396. 
CBEDIT 

things supplied on, for do- 
mestic use, y9. 
OEEDITOKS 

rights of, against common 

estate, 145. 
prescription against, w. 
alienation in fraud of, 199. 
payment to one, by insolvent, 

200. 



Cbeditobs (continued) 

when affected by antenuptial 
contract, 229. 

preferred to widow, when, 258. 

preference of, 447—478. 

placed in possession, prefer- 
ence of, 472. 

on chirographs, preference of, 
473. 

cannot sue, or be compelled 
to sue a particular co-heir, 
778. 

composition with, 829. 

in adiation of inheritance, mi- 
nority bound to follow ma- 
jority, 832. 

holding security not affected 
by a composition, 830, 881. 
CBIMES 

commission of, ground for 
divorce, 88. 

fine or confiscation of pro- 
perty for, of husband, does 
not affect wife's estate, 94. 

compromise of, 520. 
OBOWN, see State. 
CULPA 

levis, partner liable for, 701. 
CUBACOA 

rule of succession ab intestato 
in, 851. 
CUBATOES 

over persons incapable of 
managing their own pro- 
perty, 164. 

over prodigals, how and by 
whom appointed, 165. 

married woman may be 
appointed, over husband, 
168. 
CUBATOBSHIP 

termination of, 166. 
CUSTOMS 

ancient, have the force of 
law, 5. 

special, 8. 

D. 

DAMAGE 

to vessels, who are liable fo|; 

and to what extent, 805 — 
807- 
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Damage (continued) 

from placing things in a dan- 
gerous position, 810. 

fiom collision of vessels, 812 — 
814. 

by ■whom made 

good, 812, 815—821. 
DEBTS 

contracted during marriage, 
99, 225, 226. 

before marriage, 222, 

224, 232. 

division of, upon dissolution 
of marriage, 223. 

arising, ex delicto, 225. 

of a deceased person, how 
divided amongst heirs, suc- 
ceeding under different 
laws, 340. 

due on a good consideration, 
not affected by a new 
■written obligation, 522. 

not proved as against third 
parties by an instrument 
merely signed by the debtor, 
528. 

personal, upon sale of, debtor 
may claim the jus Legit 
AnastasiansB, 663. 

when not, 664. 

due to ward, should be paid to 
wliom, 822. 

consignation of, when it 
operates as a discharge, 824. 

not due in writing, prescrip- 
tion of, 876. 
DEBTORS 

when taten to have renounced 
the bemficium divisiom's, 494. 

may not repay money lent on 
interest before the time 
agreed upon, 542. 

may claim the jus leg. Anast. 
when, and when not, 663, 
6fi4. 
DECISIONS 

liave the force of law, when, 3. 
DECEEE 

of the Court of Magistrates 
respecting alienation of 
minor's property, 129, 133. 

■ requisites 

of, 131, 132. I 



DEFAMATION 

punishment for, 802. 

iustiflcatiou of, 803. 
DEFECT 

in things sold, gives an action 
for rescission of sale, 642. 

in things insured, 759. 
BEL CS.EDEME COMMIS- 

siosr 

merchants selling on, not 
entitled to the privileges of 
sureties, 504. 
DELICT 

accidental, or founded on fraud 
or blame, 804. 
, of servants, when and how 
far masters liable for, 
811. 
debts founded on, how far 
affected by cessio bonOTtim, 
888. 
DELIVEET 

alienation of movables by, 

201. 
and sale do not pass the 
property, unless — , 208. 
DEPORTATION 

of a father, 109. 
DEPOSIT 

if sold without owner's con- 
sent, 183. 
may be arrested by a tliird 
person in the hands of the 
depositary, 533. ' 

DEPOSITARY 

how far liable for neglect, 531. 
not liable for accidents, ' &c., 

532. 
may retain the deposit \ for 
expenses, 533. 
DEROGATORY CLAUSE, see 

Clause. 
DISCHARGE 

from guardianship, 161. ' 
DISCOVERER 

of uninhabited lands, 190. i 
DISINHERISON _ \ 

of a son by a testament which \ 
is protected by the codicil- 
lary clause, 288. ; ; 

how effected, 294. \ \ 

does not render a viill ipso 
jure void, 332. 
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DISPUTES 

between parents and children 
respecting marriage, 80. 

■i^xc^Ti; ^"'1 suitors, 81. 

DISSOLUTION 

of marriage, division of pro- 
perty and debts on, 223— 
225. 

of contract by contrary con- 
sent, 833. 
DIVISION 

of common property between 
surviving parent and child- 
ren, 142. 

of property belonging to 
several vfards, 149. 

of inheritance — alienation on, 
202. 

of debts amongst heirs suc- 
ceeding under different 
laws, 340. 

no distinction made between 
simple and mortgage debts, 
ib. 

things which do not admit of, 
775. 

of property between a second 
spouse, the binvhus, and the 
children of the former mar- 
riage, 274—276. 
DIVORCE 

on what grounds, 88, 89. 
DOABIUM, see Mamag&-gift. 
DOMICILE, 30, § 1. 

of a minor who has lost either 
parent, how determined, 
341. 

change of, cannot be prohibited 
by antenuptial contract, 
228 
DONATION 

by husband, how far binding 
on the wife, 93. 

causa mortis, wife may make 
without knowledge of hus- 
band, 100. 

giving to a surviving parent is 
included in a continued 
community, 267. 

^ — children, when not 

included, 269. 

by surviving parent, out of a 
continued community, 320. | 



Donation (contimted) 

by a testator of the property 

bequeathed, annuls the 

property, unless — , 336. 
included in the collation 

between the surviving 

parent and heirs, 849. 
by a father to his minor son, 

valid, 485. 
between husband and wife 

prohibited ; subject to ex- 
ception, 486. 
of all one's property, invalid, 

487. 
under condition that donor 

should be maintained by 

donee, 488. 
exceeding 500 aurei, how 

affected, 489. 
made by a childless person, 

revocable on the bii-th of 

children, 490. 
light of revoking belongs to 

the donor alone, ib. 
inofficious, rescission of, 491. 
mortis causa, how affected, 

492. 

who may make, 

493. 

DOWRY ' 

due, even after separation, to 
the innocent party, 90. 

alienation under title of, 
202. 

collation of, 223. 

by parent, 244, 246. 

by stranger, 245, 246. 

reservation of, upon antenup- 
tial contract, 247. 

to be paid to the surviving 
spouse, 248. 

husband may sue the wife's 
father for, 256. 

right of, when preferred to 
mortgage, 263. 

wife may renounce in 

favour of the husband's 
creditors, 264. 

how charged on a feud, 402. 
payment of, husband may give 

sureties for, 498. 
action for, against a ravisher, 

801. 
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DEAWEE 

of a bill of exchange, 574. 

not being the debtor of 

drawer, is entitled to repay- 
ment, 589. 

liable to drawer in damages, 
when, 590. 

' — payee, holder or 
indorsee, 591 . 

if not advised, may decline to 
accept, 606. 

may accept supra protest, or 
even alternatively, 607. 

may pay supra protest, with- 
out accepting, 614. 

when bound to accept, 615. 

may decline to accept, 616. 

may be sued on his promise 
to accept, ib. 

may fix time, mode, or con- 
dition of payment, 617. 

may pay a bill, though coun- 
termanded, when, 628. 

liability of, on acceptance, 863, 
870. 
DEAWEE 

of a bill of exchange, 574. 

not discharged until 

payment, 578. 

may retain the bill or demand 
security, when, 580. 

may revoke the bill, when, ib. 

may claim back the bill, 
when, 583. 

entitled to preference, when, 
ib. 

bound to see payment made, 
584. 

cannot be compelled to pay a 
bill protested before the 
time, 585. 

bound to give security, when, 
ib. 

liable to the payee or holder in 
damages, when and to what 
extent, 586. 

T- drawee, not being his 

debtor, 589. 

right of, against drawee for 
damages, 590. 

liable to indorsees, when, 593. 

may take the value on him- 
self, 598. 



Dbaweb (cordimied) 

when bound to giye security 
upon an acceptaiiee supra 
protest, 612. 
may be called upon for security 

when, 862. 
liability of, on non-payment, 
864,867,870. 
DUTY 

on transfer of ships, &c., 202. 
immovable property, 202. 
payable on withdrawal from 
a sale, 665. 
DWABS NAGT, }75. 

E. 

EDUCATION 

of minor children, 150, 151. 
parent how far responsible in 

respect of neglect in, 476. 
ELECTION 

of succession, see Suceessum. 
given to wife, by antenuptial 

contract, accrues to her heirs, 

250. 
ELOPEMENT, see Abduction. 
EMANCIPATION 

of children, see Venia .^tatis. 
EMPHYTEUSIS 

alienation of, permitted on 

payment of double rent, 379. 
belonging to the State, aliena- 
tion of, 380. 
burthens on, by whom payable, 

381. 
light of, how acquired infer 

vivos, 382. 
bow extinguished, 383. 
upon forfeiture of, property 

reverts to owner and his 

heirs, 381. 
the dominium whereof belongs 

to the State, redeemalde, 

385; 
how charged on a feud, 402. 
contract of, may be entered 

into without writing, 667. 
extraordinary charges on 

attach to the tenant, 668. 
upon forfeiture of, tenant 

not entitled to indemnifi- 
cation, 669. 



INDEX. 



347 



ENDORSEMENT 

of instrument not payable to 
holder, 525. 

of bill not payable to order 
does not pass the right of 
recovery, 604. 
ENEMY 

ship of, if captured by private 
vessel, 191. 

if vessel captured by, 192. 

rights of bottomry creditors, 
when vessel has been cap- 
tared by, 560. 

in the formula of an insurance, 
includes pii-ates also, 744. 
EQUITY 

when resorted to, 24. 
ESPOUSALS, 25, 47. 

conditions of, cancelled by 
cohabitation, 47. 

immoral or im- 
possible, 48. 

de presenti and de futuro, 49. 

may be rescinded by mutual 
consent, ib. 

clandestine, 50. 

public, 51. 

of minors, 52, 53. 

cannot be contracted by 
parents on behalf of their 
minor children, 52. 

may be contracted by males 
above 25, and females above 
20,-52. 

of a minor female above 20, — 
55. 56. 

of a widow who is under age, 
56. 

action on, 57. 

of two, which is preferred, 58. 

remedy upon, against a mar- 
ried party, 58. 

punishment against a person 
contracting two espousals, 
59. 

may be dissolved by either 
t party on just grounds, 60. 

relief against, 61. 

of a married person, 62, 63. 
' proclamation of, consent of 
parents necessary to, 76. 

^ between per- 
sons above 25 and 20, — ^78. 



Espousals (continued') 

proclamation of, opposition to, 
79—81. 

should be 

made, where, 83. 

■ debars a prior 



sponsus unless really igno- 
rant, 85. 

of wards, in some places 
not permitted without 
consent of guardians, but — 
125. 
ESTATE 

common, if not solvent, 144. 

redemption of by 

surviving parent, 145. 

-widow's right of aban- 



doning, 226. 

profits promised to 



wife out of, 262. 
EXCEPTION 

non numerate peeaniiB, pre- 
scription of, 206. 
against a 

written obligation, 523, 

524. 
See further Benefidvim non 

num. jaecunix. 
under SenatuscomsuUum Vel- 

lejanum, 495, 496. 
of non fulfilment af contract, 

or of fraud when pleadable 

by a drawer, 601, 603. 
will not prevent 

provisional payment, 602. 
EXCHANGE 

defined, 596. 
. contract of, parties to, 574. 

distinction between and bills 

of exchange, 575. 
nature and peculiarities of, 

576—578. 
neither party may withdraw 

from, but^, 579, 580. 
single and mixed, 577. 
dry, defined, 602. 

want of consideration 

pleadable in, ib. 
EXCUSE 

of guardian, when, and to 

whom submitted, 124. 
.— by whom decided, 

ib. 
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EXECUTION 

process of, on a Bill of Ex- 
change, 624. 

houses sold in, and perishing 
before the day of cession, 
639. 
EXECUTORS 

need not allege excuse, 105. 

bound to produce will and 
inventory, when, 140. 

cannot debar the heirs from 
the inheritance, or alienate 
property without their con- 
sent, 323. 

may at MiddeVmrg be dis- 
missed, when,i&. 
EXILE 

of a father, 109. 
EXPENSES 

useful, lessee cannot deduct, 
214. 

necessary, useful and luaiurious, 
where community has been 
excluded, 257. 

judicial, preference of, 451, 
466. 

funeral, preference of, 466. 

depositary may retain deposit 
for, 533. 

payable by acceptor on non- 
payment of bill, 627. 
EXTENT 

difference of in land sold in 
the lump, how far compen- 
sated for, 638. 
EXU.^ 

jus, abolished, 174. 

F. 

FALCIDIAN Portion, see Portion. 
FALLOW LAND 

tenths of, belong to the State, 

415. 
land reclaimed from water 
not accounted as, 416. 
FAMILA 

consent of, to antenuptial 
contracts, 13. 
FATHEE 

administers property be- 
queathed to children by a 



Father (continued) 

not entitled to property ac- 
quired by children in ser- 
vice, 104. 
entitled to property acquired 

by their industry,, i6. 
has no usufruct in adventi- 
tious property of children, 
105. 
may claim that children should 
be maintained from adven- 
titious property, lb. 
if appointed guardian by 
Orphan Chamber, loses the 
office upon a second mar- 
riage, 121. 
but may be re- 
appointed, when, ib. 
of wife, husband may sue for 
dowry, 256. 
FEAR 

relief on the ground of, when 
prescribed, 881. 
FEES 

prescription of, 876. 
FEUDS (Fiefs) 

do not come into community, 

but—, 220. 
Letter of the Court of Hol- 
land concerning, 386. 
direct of Zeeland, differ from 

Dutch feuds, 887. 
succession to, 388, 389, 393, 

403, 404, 407, 408. 
if purchased by husband with 
the common money, 890, 
391. 
upon death of vassal, leaving 
children or paternal rela- 
tives, 392. 
investiture of, 394. 
homage, 895. 
jurisdiction over, 896. 
acquisition of, 897. 
grant of, by testament, 398. 
privilege of disposing of, 399. 
substitution by way of fidei- 

commisswm, 399. 
disposition of, by testament, 

400. 
differerenoe between acquisition 
of, and of aUodial property, 
401. 
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Feuds {continued) 

charges on, how effected, 402, 
anci&nt, succession to, 403. 
may be mortgaged, when, 404. 
may be acquired by prescrip- 
tion, 405. 
destruction or loss of, 406. 
bound in subsidium fur debts 

of vassal, when, 409. 
lord, bound to make compen- 
sation for improvements, 
410. 
direct, cannot be converted 
into hereditary or allodial, 
411. 
how released, ib. 
cannot be dissolved by pre- 
scription, 412. 

excepting, ib. 

waiver of, 413. 
guardian may alienate, 414. 
F IDEI-COMMISSARY 

security required from, may 
be dispensed with by testa- 
ment, 511. 
may tender oath to the heir, 
313 
FIDEI-COMMISSUM 

not affected by legitimation 

of natural children, 172. 
augmentations by alluvion cot 

subject to, 211. 
not included in a community, 

221. 
may be imposed by antenup- 
tial contract, 242. 
children burthened with may 
deduct their legitimate and 
Trebellianic portion,.i6. 
on property left to a stranger 
to tLie exclusion of a oliild, 
807. 

rule of Inst. ii. 23, § 12,-813. 
of public securities, not sub- 
ject to the realty-tex, 314. 
dissolution of, law of Zeeland 

concerning, 317. 
in rem and in personam, at 

Amsterdam, 318. 
registration of, not necessary, 

319. 
difference between, and con- 
tinued community, 820. 



FILIUSFAMILIA8 

when relieved against con- 
tracts entered into with the 
father's consent, 61. 
FIEB 

extending from house to house, 
809. 
FISHING 

right of, 188. 
FOBEIGNEBS 
defined, 172. 
succession to, 174. 
condition of, in judicial pro- 
ceedings, 175. 
naturalized, 177. 
residing temporarily in the 

country, 30, § 1. 
cessio bonorum, when granted 
to, 886. 
FOEGEKY 

in H bill of exchange, 871 — 873. 
FRAUD 

sale founded on, how re- 
scinded, 666. 
delict founded on, 804. 
in a judge, 808. 
relief on the ground of, when 
prescribed, 881. 
FRAUDULENT ALIENA- 
TIONS, see Alienations^ 
FREIGHT 

for merchandise, payable upon 

wreck of the vessel, 681. 
master's right of retaining 
goods for, 6>^2. 

of appropriating 

the goods on account of, 683. 
right of owner to relinquish 

the goods for, 684. 
on private merchandise of the 

sailors, 688. 
insurauee of, 717, 789. 
when subject to contribution 
in average, 786. 
FRUITS 

tacit mortgage of a lessor 
over, and how exercised, 
423. 
FUNDS 

mercantile, are transferable, 
631. 
, FUNERAL 
/ money lent for, 418. 
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G. 
GIFTS 

made to children by their 

sponsors, lOi. 
on marriage, see 
gift- 
GOLD 

sold to a goldsmith, 184. 
GOLDSMITH 

gold or silver sold to, 184. 
GRACE 

days of, 620. 

— holder may not enter 

into any agreement with 
acceptor during, 860. 
GEANDOHILDEEN. 

cannot he prohibited from 

deducting the Trehellianic 

portion, 315. 

GEANDMOTHBR 

may be appointed guardian, 
114. 
GRAND PARENT 

not included under the term 
parent, 77. 
GUARDIAN 

marriage of, with the ward, 

74. 
consent of, not neocessary to 
proclamation of espousals, 
77. 
mother or grandmother may 
be appointed, unless under 
25 years, 114. 
persons not admitted to act 

as, 115. 
testamentary, in some places 
should be confirmed by tlie 
magistrates, 116. 
where Orphan Chamber has 

been excluded, ib. 
legitimate, not recognised by 

law of Holland, 117. 
nearest relatives should be 

appointed as, ib. 
over persons who already have 

a guaTdian, 118. 
appointed by a predeceased 
father and the surviving 
mother, ib. 
permitted to appoint a substi- 
tutp, 119. 



GuARDiAif (continued) 

uncertain persons may be ap- 
pointed, lb. 
security to be given by uneer- 

tain, ib. 
testamentary, if appointed sim- 
ply, or with exclusion of 
Orphan Chamber, 120. 

— law of Zeeland 

hereon, ib. 
when bound to render ac- 
counts to Orphan Cliamber, 
120. 
father appointed as, by 
Orphan Chamber, lays down 
the office on second mar- 
riage, 121. 
but may be re- 
appointed when, ib. 
from the father's side should 
be associated with the 
mother, 122. 
nominating a proper person 
equivalent to clniming the 
guardianship, 123. 
desirous of being excused, 

124. 
excuse of, by whom decided 

ib. 
when bound to explain reason 
of dissent to the ward's 
marriage, 125. 
power of, over marriage of 

ward, ib. 
power of alienating ward's 

property, 129. 
alienation by, requisites of 

130—132. 
acts of, binding on the ward, 

133. 
security to be given by, 134. 
should call for inventory, 135, 

136. 
inventory when dispensed 

with, 138, 144. 
when bound to make an in- 
ventory, 140, 141, 146. 
division of common property 

between parents and, 145. 
may invest the ward's money 

in lands, 153. 
is bound to take good security, 
155. 
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Guardian (continued) 
remuneration of, 156. 
accounts of, 157. 
sugpeeted, may be removed, 

162. 
over persons incapable of 
managing their own pro- 
perty, 164. 
or their children cannot be 
instituted as heirs, by ward ; 
unless—, 285, 286. 
wife of, may be instituted 

heir, ib. 
may select the minor's domi- 
cile, 341. 
property of, bound in tacit 
mortgage to the ward, 
421. 
may compromise, 517. 
on default of, magistrates 
may be sued in ^bsidium, 
770. 
when entitled to payment of 

the ward's debts, 823. 
not entitled to cessio bqnorum 
as regards debts due to 
ward, 887. 
GUARDIANSHIP 

of property bequeathed to 
children by a stranger, 
103. 
persons under 25 years cannot 

undertake, 112. 
soldiers excused from, 113. 
mother or grandmother, when 

admitted to, 114. 
termination of, 110, 160. 
father lays down office of, 

when, 121. 
of father, 122. 
of mother, ib. 

surviving parent who does 
not claim the, subject to 
punishment, 123. 
nominating a proper person, 
equivalent to claiming, ib. 
one who acts bond fide, not 
liable to the responsibilities 

of.*- „ , 

continuation of, by a decree, 

160. ,_ „ . 

discharge from by Vema 
Mtatu, 161. 



H. 
HEIRS 

of a ward, when entitled to 

his property, 159. 
division of property between 
parent, second spouse, and, 
274—276. 
gaordians or their children 
cannot be instituted as, un- 
less—, 285, 286. 
natural children may be in- 
stituted, and to what extent, 
287. 
institution of, generally made 

by testament, 289. 
cannot be instituted by pri- 
vate codicil, ib. 
institution of, not necessary 
in a testament, 290. 

not vitiated by 

a legacy to one of the wit- 
nesses, 291. 
disinherison of, how effected, 

293. 
if instituted to the exclusion 

of children, 307. 
sole, succession of, 309. 
instituted from or up to a 

particular time, 311. 
cannot be prohibited from 
deducting the Trebellianic 
portion, 315. 
legitimate, cannot deduct more 
thau half of the property, 

a. 

portion of, in a continued 
community, cannot be dis- 
posed of by the surviving 
parent, ib. 

may transmit inheritance to 
successors, 321. 

universal, cannot adiate in 
part, 322. 

to a part, not bound to ac- 
knowledge the rest, J6. 

executors cannot, alienate 
without consent of, 323. 

may, at Middelburg, dismiss 
the executors, when, ib. 

when bound to redeem an 
annuity charged on pro- 
perty bequeathed, 325. 
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Heibs (continued) 

right of accretion amongst, 

•326. 
persons causing the death of 

the testator, 327. 

children of, ib. 

succeeding under different 

laws, 340. 
collation between surviving 

parent and, 349, 350. 
db intestato, succession of, in 

Briel and Voorn, 351. 
in the colonies R52. 
under the Political Ordon- 

nance of 1580 and PlcuMat 

of 1599, 353—359. 
HOLDER 

of a note payable to holder 

may sue thereon, unless — , 

525. 
of a note payable to lawful 

holder, ib. 
of a bill of exchange, 574. 
— -when 

entitled to sue the drawer 

for damages, 586. 

when 



entitled to his expenses and 
re-exchange, 587. 

liable 

to payee for neglect, 588. 



may 



accept supra protest, 607. 

not 

bound to acquiesce in an 
acceptance supra protest 
unless—, 612. 



ing terms fixed by the 
drawee, does so at his own 
risk, 617. 
HOMAGE, 395. 
HOMICIDE 

of an adulterer discovered in 
the act, 799, 800. 
HOUSES 

in a city or country-town may 

not be puUed down, 629. 
sold in execution, perishing be- 
tor the day of cession, 639. 
money lent to build, 418. 
HUNTING 

right of, 185, 187. 



HUSBAND 

authority of, 13, 91. 

may alienate wife's property, 
even where community has 
been excluded, 92. 

contracts of, how far binding 
on the wife, 93. 

cannot alienate immovable 
property and notes of the 
wife when, 97. 

may alienate movable pro- 
perty, notes in blank or 
payable to bearer, 98. 

consent or knowledge of, not 
necessary to wife's testa- 
ment or donation causa 
mortis, 100. 

autliority of, not destroyed by 
insanity, 101. 

property of wife, when liable 
for debts of, 235. 

may sue the wife's father for 
dowry, 256. 

may give sureties for payment 
of dowry, 498. 

I. 

INCAPACITY 

arising after majority, 164, 
165. 
INCORPOEEAL, see Property, 



INDORSEE 

may proceed against drawer, 
when, 593. 
INDORSEMENT 

of assignations, 850. 

See Bill of ExcTiange, Assig- 
nation, 
INDORSER 

prior, liable to subsequent 
indorsee, 592. 

may be called upon to give 
security, 862. 

liability of, 865, 870. 

if the bill has 

been purchased on the man- 
date of another, 866. 
INDUCTION 

letters of requisites previous 
to obtaining, 890. 

how applied for, 891. 
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iNnncTioN {continued) 

to persuade a creditor to 
^„„ grant time, 893. 
INFAMY 

punishment of, 59, 63. 
INFIRMITY 

persons incapable of manag- 
ing tlieir own property 

through, 164. 
See Prodigal. 
INHERITANCE 

bequeathed by a stranger, 

how administered, 103. 
does not pass ipso jure to the 

heir, 182. 
alienation upon division of, 

202. 
not comprehended under 

profits, 252. 
devolving on a surviving 

parent included in a con- 
tinued community, 267. 
children, when 

not included, 269. 
transmission of, 321. 
a universal heir cannot adiate 

in part, 322. 
inventory when necessary, 

519. 
adiation of, see Adiation. 
INJURIES 

verbal and real, caused by 

sailors, 689. 
INSANE PERSON 

property of, under control of 

Orphan Chamber, 167. 
wife of, cannot be appointed 

curator, ib. 
INSANITY 

of parent, how it affects the 

marriage of the children, 79. 
of husband, during marriage, 

101. 
INSOLVENCY 

preference and concurrence 

in, see Peference and Cessio 

Bonorum. 
INSOLVENT 

fraudulent purchase by, 204. 
set-off may be pleaded against, 

825. 
composition with creditors, 

829 



Insolvent (eontinued) 

does not affect 

creditors holding security, 
830, 831. 
INSURANCE 

of vessels, usufructuary liable 
for neglecting to effect, 870. 

differs from Bottomry 558, 559. 

laws concerning, 711. 

defined, 712. 

premium of, ib. 

binding, even if premium not 
paid, 713. 

brokers prohibited from con- 
tracting in their own name, 
714. 

duties of, 728. 

may be effected by a person, 
without authority to do so, 
when, 715. 

by joint-owner or partner, ib. 

of buildings and goods, 716. 

against the dangers of the 
sea, 717, 718. 

void, if the thing insured has 
already perished, 722. 

at all eventsj 723, 724. 

deduction in respect of perish- 
able goods, 720. 

after commencement of voy- 
age, 725—727. 

how effected, 729. 

conditions annexed to, 730, 
731. 

how far affected by non-per- 
formance of the conditions, 
730. 

conditions prohibited by law, 
732. 

name and description of ves- 
sel, 733. 

risk, commencement of, 734, 
747. 

limit of, 786, 737. 

termination of, 748, 

749. 

defined, 742. 

circumjacent places defined, 
735. 

value of goods, how proved, 
738. 

how estimated, 739, 



740. 
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IjfSUBANCB (continued)- 

against violence from the 

enemy, with power of 

redemption, 743. 
if vessel arrives safe, though 

damaged, 741. 
enemies in the formula include 

also pirates, 744. 
against fraud of tlie master or 

his substitute, 745. 
' against faults of the master, 

746. 
how affected by deviation 

froni the course, 750, 751. 
burthen of pi;oof as to devia- 
tion, 752. 
what is considered a^ deviation, 

753. 
how affected by detention of 

the vessel, 754, 755. 
if the vessel has been disabled, 

755. 
■■ taken by 

the enemy, 756. 
when losses should be made 

good, 757. 
party assured bound to in- 
form the insurer of losses. 

758. 
internal defects in the thing 

insured, 759. 
amount of tlie loss to be made 

good, 760. 
return of premium, 761, 762. 
liability of several insurers, 

763—765. 
premium, when payable and 

how recoverable, 766. 
rate of interest on, 

767. 
cognizance of insnrance causes, 

768. 
prescription of action, 769. 
set off against agent, 825. 
INSUEBE 

not bound where the vessel 

arrives safe, though dam- 
aged, 741. 
risks begin to attach to, when, 

747. 
INTBEBST 

payment of, interrupts pre- 
scription, 443. 



Interest (continued) 

of mortgage debts, preference 

of, 471. 
in matters of strict law, 483. 
on default, ib. 
money lent on, cannot be 

repaid before fiie time 

agreed on, 542. 
on amount payable within a 

certain time, 54.S. 
legal rates of, 545, 546, 547. 
compound, 548. 
cannot exceed the principal, 

54& 
rSTEEPEETATIONS 
of the law, 3. 
extensive and restrictive, 9. 
INVBNTOBY 

upon the death of either 

parent, 135. 
guardian may call for, when, 

136. 
cannot be dispensed with by 

the first-dying parent, 137. 
may be dispensed with, when, 

138. 
omissions in, 139. 
of property devolving on the 

children, 140. 
objects of, 142. 
on death of the surviving 

parent, 146. 
how made, ib. 
of goods brought in marriage, 

230. 
community continued, in 

failure of, 270. 
benefit of, 324. 
of property left in usufruct, 

372. 
when necessary in a compro- 
mise, 519. 
INVESTITTJEB 

of a feud, 394, 397. 
ISLANDS 

uninhabited, pass to the dis- 
coverer, 190. 



JOINT-OWNERS 

right of, to occupy or let the 
joint property, 772. 
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Joint-own EKs {continued) 

of things which are not di- 

' visible, 775. 
one part-owner cannot com- 
pel a public sale of the pro- 
_ perty, 776. 

rights of, as regards repairs 
and alterations, 777. 
JUDGE 

not bound to observe foreign 

statutes, 33, 31. 
when liable for money de- 
posited in a public ofSce, 535. 
when liable for mal-adjudica- 
tion, 808. 
JUDICIAL ACTS 

executed accordmg to lex loei 
judidi, 40. 
JURISDICTION 

ordinary, persons exempt from, 

■ 30, §1. 

of judge adjudicating on acta 

done beyond his, 31, 32. 
over questions of preference, 
444, 445. 
JUS 8VPMRFICIE1 

cannot be taken away without 
consent of superfidariue, 
416. 
JUSTIFICATION 
of slander, 803. 

K. 

RUSTING BRIEF 

defined, 179. 

action on, considered as an 
immovable, ib. 

not subject to the 2J per cent, 
duty, 427. 

not affected by alienation of 
the property, 432. 

preferred to tacit mortgage, 
437. 

——^^ prior legal mort- 
gages, and how far re- 
stricted, 469, 470. 

L. 

LANDS 

uninhabited pass to the dis- 
coverer, 190. 



Lands (conliimed') 

reclaimed from water not 
accounted as fallow land, 
415. 

right of building on, see Jus 
Buperfieiei. 
LAST WILLS, see Wills. 
LAW 

general, should be promul- 
gated, 1. 

cannot be made up of 

particular laws, 14. 

Boman, received in svhsidum, 
6. 

— rules concerning adop- 
tion of, 7—24. 

equity of, has super- 
seded ancient laws, 16. 

which depend on pe- 

cnliar constitution of the 
Boman State, 20. 

of neighbouring States, rules 
concerning reference to, 7 
—24. 

Canon, 25. 

who bound by, 26. 

conflict of, 27 and seqq. 

strictness of, 32. 

as between parties to a, suit, 
40. 

division of debts amongst 
heirs succeeding under dif- 
ferent, 341. 

ignorance of, 796. 
LEASE 

may he effected without writ- 
ing, 670, 672. 

of a house may be continued 
by tacit consent, 671. 

of lands, in longum tempus, 
may be effected by private 
agreement, 673. 

for 25 years or more, how 
effected, ib. 

may be sub-let, 674. 

goes Tjefore a sale, 675. 

may, by the Civil Law, be 
revoked in a case of neces- 
sity, ib. 

expires upon eeseio honorum, 
676. 

caimot be cancelled without 
lessor's consent, 677. 
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LEGACY 

not comprehended under 
moTables or immovables, 
178. 
, left to a surviving parent 
included under continued 
community, 267. 

a child, when not in- 
cluded, 269. 

does not annul a marriage- 
gift, unless so provided, 261. 

rule Of Inst. ii. 23. § 12. appli- 
cable to, 313. 

a,d pias causas, deduction of 
Falcidian portion, 327. 

clandestinely left to persons 
incapableof taking, 333. 

persons who have caused the 
testator's death, cannot 
take, 334:. 

children of may, ib. 



revocation of, on the margin 

of the gros, 335. 
how far affected by donation, 
alienation, or mortgage of 
the thing left, 336. 
of a feud, 398. 
LEGATEE 

may be witness to a testa- 
ment, 291. 
cannot take anything inserted 

by himself, unless — , 292. 
may tender the oath to the 

heir, 313. 
when bound to undertake an- 
nuity charged on legacy, 
325. 
right of accretion amongst 

co-legatees, 326. 
legacy left to one incapable 

of taking, 333. 
who has caused the death of 
the testator, 334. 

children of, ib. 

security required from, may 
be dispensed with, 511. 
LEGITIMATE AGE, see 

Majority. 
LEGITIMATE CHILDEEN 
defined, 169. 
See Ohildren. 
IJiGlTIMATE PORTION, see 
J^ortion. 



LEGITIMATION 

by marriage, 169, 171. 
by rescript, 172. 

does not affect 

third parties, ib. 
LENDEE 

rights of preference of, 448. 
LESSEE 

selling the property let, 183. 
rights of, who has built on the 
land with lessor's consent, 
213. 
cannot deduct ueeful expenses, 

214. 
may sublet, 674. 
by some laws permitted to 
adapt a house to his trade, 
676. 
cannot discliarge himself frop 
the lease, without the les- 
sor's consent, 677. 
cannot convert pasture into 
arable land, 680. 
LESSOR 

not bound to restore value of 
trees planted on leasehold, 
215. 
tacit mortgage of, over fruits, 
and things brought and car- 
ried in, 423, 453. 

how exercised, ib. 



rights of preference of, 418. 
may by the Civil Law, eject 
the lessee in a case of ne- 
cessitv, 675. 
LEX ANA8TASIANA 

privilege under, holds in re- 
spect of the sale of personal 
debts, 663. 
does not obtain, when, 664. 
LEX COMMISSOBIA, see 

Condition of Forfeiture. 
LEX BAG ELICTALI, 69, 

237, 288. 
LEYDEN 

law of, respecting espousals, 
59. 
LIBEL 

See Defamation. 
LITERS CAMB1ALE8, see 

Bills of Exchange. 
LITEBABUM OBLIGATIO, 
, see Obligation, Written. 
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LOCUS P^NITENTI^ 
in real contracts, 530. 
in respect of innominate con- 
tracts, 798. 
LOSS 

accidental, where community 
of property has been ex- 
cluded, 257. 
See Insurance, Bottomry. 
LUCRUM NUPTIALS 

forfeiture of, by adultery, 
oo. 

M. 

MAGISTRATES 

not bound to observe foreign 

laws, 83. 
authority ot, as regards es- 
pousals, 51. 
may be sued by ward, when, 
770. 
on default of ac- 
tuary, when, 535. 
MAINTENANCE 

of minor children, on whom 
chargeable, 152, 305. 
MAJORITY 

attainment of, determines the 

paternal power, 108. 
discharges the ward from 

tutelage, 110. 
by marriage, does not qualify 
a person to act as guardian, 
112. 
MAJORS, see Children. 
MANDATE 

if property sold without, 

183. 
remuneration when recover- 
able for services, 570. 
non-fulfilment of, when ex- 
cused, 571. 
mandator may sue and be 
sued upon, 572. 
MANDATOR, see Mandate. 
MANDATORY 

who has exceeded his limits 
cannot sne for the excess, 
nor retain the thing, unless 

573, 

MARKET 

pvBic, things sold in, 184. 



MARRIAGE 

second, contracted by a peraon 
already married, 64. 

of a child erroneously sup- 
posed to have attained pu- 
berty, 66. 

second, punishments against, 
69. 

of a guardian or his child with 
the ward, 74. 

between Protestants and Ro- 
man Catholics, 73. 

of minors, without parent's 
consent, 75. 

parents may oppose 

even after publication of 
banns, 78. 

disputes concerning, 80, 81. 

of children whose parent is of 
unsound mind, 82. 

celebration of^ 83, 87. 

dissolution of, 88, 89, 274— 
276. 

debts contracted during, 99, 
225, 226. 

of child determines paternal 
power, 108. 

does not qualify a person under 
25 years to act as guardian, 
112. 

of wards, without consent, 
125. 

second, of surviving parent, 
142. 

proclamations of, not 

permitted, until assignment 
to children, 142, 144. 

children conceived before, 169. 

bom after dissolution 

of, 170. 

legitimation by, 171. 

registration of, ib. 

merger of estates on, 216. 

community of property, 217, 
218. 

clandestine, 218. 

debts contracted before, 222, 
224. 

no action for collation main- 
tainable during, 256. 

action for indemnity main- 
tainable, upon dissolution 
of, ib. 
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Maeeiage (continued) 

reward promised for bringing 
about, 482. 

See further Community, Disso- 
lution. 
MAEKIAGE-GIPT 

defined, 259. 

when due, and may be dimin- 
isbed, if immoderate, ib. 

cannot be charged on common 
estate, when, 260. 

■when cancelled by legacy, 
261. 

institution 

as heir, ib. 
MAEBIED PERSONS 

contracting new espousals, 
how punished, 62, 63. 

when liable for debts contract- 
ed before marriage, 232. 

cannot sue each other during 
marriage for collation, 
256. 

cannot revoke antenuptial 
contract, 264. 

may revert to it, after revo- 
cation, when, 265. 

comniunjty continued after 
death of one, between the 
survivor and the children, 
266, 267. 

division of property between, 
and the heirs of a former 
marriage, 274-276. 

mutual testament of, how far 
revocable by the survivor, 
283. 

by either, 

298. 
' may succeed to each other in 

North HoUand, 365. 

cannot make donation to one 
another, excepting — , 486. 
MARRIED WOMEN 

right of mortgage and prefer- 

■ enoe of, 460. 
MASTER 

how far liable for the offences 
of servant, 477. 

right of, to discharge himself 
by ceding the vessel, 684. 

cannot ship illicit goods with- 
out owner's consent, 695. 



MATERIALS 

value of, when recoverable 

MATRIMONIAL CAUSES, 25. 
MERCHANDISE 

insurance of, 707, 717, 718. 
perishable, may be insured, 721. 
deductions allowed 

in insurance of, 720. 
See further Insurcmce. 
MERGER 

of estates, on marriage, 216. 
MINORITY 

relief on the ground of, when 

prescribed, 206. 
MINORS 

cannot contract espousals 

without the parent's or 

guardian's consent, 50, 52, 

55. 
relief against espousals of, 53, 

55, 56. , 
marriage of, without parent's 

consent, 75. 
banns of marriage between, 

76, 125. 
marriage of, where parent is of 

unsound mind, 82. 
consent of relatives 

or guardians to, 125. 
cannot appear in court with- 
out guardians, 127. 
contracts of, 128. 
movable property of, may be 

alienated, when, 129. 
immovable property of, how 

alienated, 130-132. 
may obtain relief against acts 

of the guardian, 133. 
MONEY 

lent out on security, usufruct 

of, 378. 
lent for the purpose of build- 
ing a house or ship, 417. 
funeral expenses and 

last illness, 418. 
deposited in a public office, 535. 
lent on interest, cannot be re- 

jiaid before the time agreed 

upon, 542. 
alteration in the value of, 621. 
subject to contribution iu 

average, 789. 
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'•■ MORE OB LESS" 

difference of extent in land 

sold in the lump, when 

oorapeils^ted for, 638. 
MOBGEN GATE 
defined, 258. 
when due, ib. 
MORTGAGE 

not comprehended under mov- 
ables or immovables, 178. 
by Kusting-brief, see Eusting- 

brief. 
legal, need not be formally 

ceded, 202. 
of lessee against lessor 

for value of materials, 

213. 
of wife, upon antenup- 
tial contract, 247, 263. 
may be renounced 

in favour of the husband's 

creditors, 264. 
possessor of, entitled to 

the Beneficium ordinis, 429. 
preferred to subsequent 

special mortgage, and to 

prior general , mortgage, 

when, 437. 

of tax-farmers, 419. 

of the ward over the 

property of his guardian, 

421. 

of stepfather, 422. 

of lessors over things 

brought into the land, 423, 

of cities and towns, 425. 

of principal over the 

property of his agent, 426. 
for money lent to build 

a house or ship, 417. 

• for funeral expenses 



and last illness, 418 

of the State, 419, 420. 

of the master for freight, 

682. 

. for losses ansmg 

from overloading a vessel. 



MoRTSAQE {continuecC) 

conventional, duty on, 431. 
epedal, of immovable pro- 
perty, how effected, 433. 
benefiaiiim ordinis does 
not hold in, 434. 

may be retained for 

simple debts, when, 435. 
■ preferred to prior 



791. 



average, 793. 
affected before a 



■ for 



general., 

iudge, valid, 428. 

how extinguished, 429. 
rights of, 465. 



general mortgage, 436, 447. 

of securities, and how extin- 
guished, 430, 432. 

by, testator of property be- 
queathed, 336. 

how imposed on a feud, 402. 

duty of 2^ per cent., when 
payable, 427. 

preference of, see Preference. 

by Schepen Kennisnen, how 
affected, 438. 

cannot be sold without a 
judge's decree, 439. 

tender of debt by a subsequent 
mortgagee, 441. 

not extinguished by the bare 
knowledge of creditor that 
the property would be sold, 
442. 

prescription against, of a third 
party and of the debtor, 
443. 

must be discussed before the 
surety can be cited, 507, 
508. 

of a vessel or goods, where 
creditor does not undertake 
risks, is not a bottomry, 
554. 

of a debt, how effected, 538. 

N 

JSTAMPTISSEMENT, see Fro- 

visianal Payment. 
NATUBALIZATION 
letters of, 177. 

ad honores, ib. 

NEOOTIOBUM GE8TI0 

should be taken as gratuitous, 
771. 
NEIGHBOUEING COUN- 
TRIES 
laws of, 7-24. 
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NOETH HOLLAND 

law of, concerning the suooea- 
sion of natural children, 
3i2. 

— succession ab intestato, 

347, 348, 365. 

election of succession may be 
made in, 363. 

law of, concerning the suc- 
cession to natural children, 
368. 
NOTARY 

testament executed in pre- 
sence of, not vitiated by 
a legacy to a witness, 
291. 

inserting anything in his own 
favour in a testament, 
292. 

testament attested by, beyond 

his place of admission, 

295. 

NOTES 

payable to holder or lawful 
holder, 525. 
NOVATION 

when effected by a new writ- 
ten obligation, 522. 

whea it takes place, 835. 

postponement of payment 
does not operate as, 836. 
NUDUM PACTUM 

action when maintainable on 
484. 



OATH 

contract of a ward, not valid, 

even if confirmed by, 128. 
tendered by fidei commissary 

or legatee to the heir, 

313. 
in the action for dowry against 

a ravisher, 801. 
suppletary, may be tendered, 

in what cases, 882. 
OBLIGATIONS 

may be acquired through an 

agent, without cession, 

478. 
verbal, 513. 
written, defined, 521. 



Obligations (oontinued) 

written, for a debt already due 

on good consideration, does 

not operate as a novatioiu 

522. 

how construed, ib, 

ibroe of, and when 

barred by the exception rum 

num. peeuniie, 523. 
OFFENCKS 

prohibited by lex lod, 30, § 3. 
compromise of, 520. 
OLD-CLOTHES' MERCHANTS 

things sold by, 184. 
OKPHAN ASYLUM, see Asylum. 
ORPHAN CHAMBER 
when excluded, 116. 
exclusion of, how guardians 

affected by, 120. 
advjde of, when necessary, 

131. 
niay compel an inventory, 

^i*en-;i35. 
if excludeJ, guardians should 

call for an inventory, 136. 
may permit the surviving 

parent to administer the 

children's property, 143. 
may insist upon assignment 

to the minor children, 144. 
bound to make an inventory, 

when, 146. 
has no right to retain property 

as against the heirs of a 

deceased ward, 159. 
property of prodigal kept in 

custody of, 165, 167. 
debts contracted in right of, 

not subject to the 2J per 

cent, duty, 427. 
OWNER 

right of, against a possessor, 

183. 
when bound to restore price 

paid by a possessor, 184. 
does not lose his right jn a 

lost thing, 189. 
of stranded goods, 193, 195. 
may opUect 

or reclaim them, 196, 197. 
of property sold, deposited, 

lent, &c., entitled to prefer- 
ence, 448. 
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PACTUM DE NON PETENDO, 

PAEATE EXECUTION 

on debts due to a ward, 158. 
right of, may be acquired by 
, agreement, 480. 
PARENT 

consent of, to publication of. 

espousals between miuors. 

76. ' 

does not include grandparents, 

uncles, or guardians, 77. 
need not state reasons of 
dissent to espousals of 
minor children, 79. 
disputes between, and child- 
ren, 80. 

■ • suitors, 81. 

of unsound mind, 82. 

not claiming guardianship 

punishable, 123. 
not bound to explain reasons 
of dissent to the marriage 
of minor children, 125. 
when bound to make inven- 
tory, 135, 136, 140. 
cannot dispense with inven- 
tory, 137. 
concealing property, forfeits 

his share therein, 139. 
penalty against, on failure of 
division of common proper- 
ty, 142. 
may be allowed the adminis- 
tration of the minor's 
property, 143. 
not compellable to maintain 
or educate children, when, 
151, 152. 
when bound to educate and 

maintain children, 152. 
succession of, under Aasdoms 

law, 308. 
swrmring cannot dispose of 
the portion of the heirs in 
a continued community, 
320. 
may determine the child's 

domicile, 341. 
swnriving, collation between, 
and heirs, 349, 350. 



1 Parent {contin'oed') 

how far liable for offeuces of 

children, 476. 
promises made to, on behalf 

of the children, 509. 
by to children, 

a. 

— by, children to, 



ih. 
PARTNERS 

in action between, no cession 
or delivery of property 
necessary, 700. 

liable for slight blame, 701. 

right of third parties against, 
702. 

cannot acquire discharge by 
merely ceding their shares 
in the concern, ib. 

liability of, on the contract of 
one, 703. 

making cession before paying 
his contribution to the con- 
cern, 705. 
PARTNERSHIP 

every community of profit and 
loss does not constitute, 
698. 

where all profits are in com- 
mon, and the losses attach 
to one only, 699. 

en commandite, 704. 

differs from the statutory 
community, 706. 

between ship owners, 709, 
710. 

sailing company, see Sailing 
Company. 
PATERNAL POWER 

abuse of, 76. 

in respect of inheritances de- 
volving on children, 103. 

how determined, 108, 474, 475. 

contracts of children who are 
under, 474. 

exceptions founded on, 475. 

does not hinder donations to 
the children, 485. 
PATBIA POTESTAS, see Pa- 
ternal Power. 
PAUPERS 

not prohibited from taking 
under a will, 284. 
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PAWNBEOKERS 

stolen property pledged with, 
184. 
PAYEE 

of a Bill of Exchange, may 
demand security or repay- 
ment, when, 579, 585. ' 

— — ought to aend -the bill 
for presentment in due 



time, 581. 

ought to pay value, 

when, 583. 

• when entitled to sue 



drawer for damages, 586. 
when liable for re-exchange, 

587. 
when preferred to other credi- 
tors, 588. 
may accept t/wpra protest, 607. 
niay elect to sue between the 

drawer and the acceptor, 

625. 
Inay revoke the bill, when, 

628. 
PAYMENT 

to one creditor, by ineolvent, 

200. 
by a person on behalf of an 

unwilling party, 505. 
of money lent on interest, 

cannot be made before the 

time agreed on, 542. 
of a bill may be made supra 

protest, 613. 
should be made to the true 

creditor, 822. 
postponement of, 836. 
PECVLIUM, 104. 
PECUNIA TBAJECTITIA, 556, 

557, 
PENALTY 

agaiiist parent who does not 

claim the guardianship, 

123. 
against marriage of wards 

without consent, 125. 
against parent failing to make 

inventory and assignment, 

270. 
stipulation of, in contracts, 

481. 
may not exceed the legal rate 

of interest, 637. 



PEKFOEMANCE 

action to compel, on espousals, 
57. 
PESTILENCE 

testament of person eaSaang 
from, SOL 
PIOUS FOUNDATIONS 

not prohibited from taking 
under a will, 284. 
PLANTS 

rule at MiddeBmrg concerning, 
215. 
PLEDGE 

by testator, of property be- 
queathed, 336. 

when exempt from the 21 per 
cent, duty, 427, 430. 

when extinguished by aliena- 
tion, 432. 

may be retained for simple 
debts, when, 435, 450. 

when preferred to tacit mort- 
gage, 437, 450. 

may be sold without the au- 
thority of a judge, when, 
439. 

liow effected, 536. 

of imniovables, 537i 

of a debt, 538. 

of the property of another, 
539. 

accident to, 540. 

of movables, good without 
delivery, 830. 
POETION 

Legitimate, of children pre- 
ferred to doarium, 259. 

may be left subject 

to condition, 305. 

and TrebelUanic, 



may he deducted by a child 
who has been passed over, 
when, 307. 

Trebellianiej cannot be pro- 
hibited, 315. 

and legitimate, 

more than half of the estate 
cannot be deducted on ac- 
count of, 300. 

Falcidian, how reserved, 324. 

does not obtain as 

regards legacies ad pias 
causas, 327. 
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POSSESSION 

interdict for retaining, 208. 
bona fide, 212. 

of the property mortga»erl 
prescribes tlie mortarage, 
when, 443. 
POSSESSOR 

acquires the fruits by gather- 
ing, 205. 
may recover useful expenses, 

entitled to Benef. nan num. 

pec., 429. 
PEACTIOE 

of the Court regarding the 

construction of laws, 12, 

23. 
PEEFEEENCE 

between two espousals, 58. 

under Kuating-brief, 179. 

of wife, upon exclusion of 

community, 263. 
in respect of money lent for 

repairs, 417. 
funeral 

expenses and last illness, 

418. 
of bleachers of linen for 

wages, 424. 
of principal as against an 

agent, 426. 
of mortgages, 436 — 438. 
and Concurrence, 

rules of, at Amsterdam, 438. 
question respecting, by 

whom entertained, 444, 445. 
laws concerning, 446. 

1. general order of, 447 — 473. 
of special and general mort- 
gages, 447. 

2. particular rights as against 

all creditors ; 

of owners, reclaiming their 
own property, 448. 

of persons having the right 
of retention, or who have 
made themselves liable on 
the strength of bills of 
lading received abroad, 
449. 
ot creditors to whom goods 

or notes have been pledged 

and delivered, 450. 



Peefbkence (continued) 

3. general right of, over the 
entire estate ; 

of the judicial expenses, 451. 
-of those who have lent 
money for the funeral 
expenses and the last ill- 
ness, 452. 

of lessors over things 
brought and carried in,453. 

of domestic servants for 
their wages, 454. 

of the secretaries and mar- 
shals of the city, and of 
auctioneers for the price 
of goods sold, 455. 

of the State and the city 
for debts and taxes due to 
them, 456—459, 464. 

of married women, upon 
exclusion of community, 
460, 468. 

of children in respect of 
property left by a prede- 
ceased parent, 461, 463. 

of wards over the property 
of the guardian, 462, 463. 

of special mortgages, poste- 
riur in time, and general 
mortgages, 465. 
4. special right of, over all the 
immovables : 

of judicial expenses, funeral 
expenses, and real taxes, 
466. 

for repairs done to immova- 
ble property, 467. 

for rent imposed on wind- 
mills, 4h8. 

for emphyteutic rents, 
ground rents, and perpe- 
tual rents, ib. 

of special mortgages and 
Kusting brieven, 469, 470. 

for the interest due on 
mortgages, 471. 

of persons placed in posses- 
sion upon execution of a 
judgment, 472. 

of chirograph creditors, 473. 

of bottomries, 564 — 567. 

of payee against tlie estate 
of the holder, 588. 
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PREMIUM 

of Insurance, see Insurance. 
PEESCRIPTION 

of immovables and annual 

rents, 206, 875. 
of actions in personam, and 

movables, i5., 207, 874. 
of hypothecary actions, 207. 
of actions for injury, i6. 208. 
of the exception non num. pe- 

cuniss, ib. 
of relief on the ground of min- 
ority, ib. 
does not run against minors, 

210. 
of feuds, 405, 412. 
of mortgages, 443. 
of actions on insurance, and 

of relief against, 769. 
of action for contribution in 

average, 795. 
of advocates' fees and debts 
not due in writing, 876. 
PRESENTMENT 

of bill of exchange, when ex- 
cused, 581, 582, and see Bill 
of Exchange. 
PRICE 

restitution of, 200. 

payment of, necessary to pass 

the property in the thing 

sold, 203. 

PBINCIPAL 

tacit mortgage and preference 

of, as against agent, 425, 

448. 

bound to accept ,a bill drawn 

on him by his agent, 615. 

PRIVILEGES 

(charters) when promulgated, 

constitute the law, 2. 
of debts due to wards, 158. 
of testaments made jure mili- 
1 tari, 299. 

during 

pestilence, 301. 

of country-folks, 

300. 
of money lent for fuueral ex- 
penses and last illuess, 
418. 
of sureties and women, see 
~ " nwm. 



PROCLAMATIONS 

of espousals, 76— 80, 83, 125. 
debar ' a prior 

sponsus, 85. 
PRODIGAL 

may be interdicted, 165. 
cannot bind himself when so 

interdicted, ib. 
property of, kept in custody of 

Orphan Chamber, 165, 167. 
when and how discharged 

from curatorship, 166. 
wife of, cannot be appointed 

curator, 168. 
testament of, 281. 
PROFIT 

what things included under, 

253, 254. 
and hss, conmiimity of, see 



PROMISE 

consideration necessary, 484. 

made to parent on behalf of 
children, 509. 

by parent to children, ib. 

by children to parent, ib. 

to a third party who as- 
sents without authority, 510. 

specific performance of, 512. 

verbal, 513, 515. 
PROMISSORY NOTES 

defined, 603. 

want of consideration, when 
pleadable, 603. 

See further. Chirographs. 
PROOF 

of espousals, 86. 

of a debt as against third 
parties, 528. 

of value of goods, in an insu- 
rance, 738. 

by suppletory oath, 882. 
PROPERTY 

regulated by kx loci, 30. 

movable, supposed to be found 
in the place of domicile, 36. 

of wife may bo alie- 
nated, 98. 

of a ward, how dis- 



posed of, 129, 143. 

belonging in com- 



mon to a ward and another, 
148. 
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Property (continued) 

mcmdbk what thiuga classed 

under, 181. 
may be alienated by 

simple delivery, 201. 
prescription of, 206, 

207. 

succession to, 339. 

pledge of, when ex- 
empt from the 2J per cent. 

duty, 427. 
when ex- 

tinguislied by alienation, 

432. 



if delivered 
to the creditor, is entitled to 
preference, 450. 
immovable, of wife, cannot be 
alienated, when, 97. 

of a ward how 

alienated, 130, 132. 

what things classed 



under, 180. 
transfer of, how 

effected, 202, 203. 
special mortgage 

of, how effected, 433. 

prescription of. 



206. 
incorporecd, 37, 38. 
not comprehended 

under movables or immov- 
ables, 178. 
if required to be 

so referred, then, 179 — 

181.. 
common, inventory of, when 

necessary, 136, 137. 
division of, between 

surviving parent & children, 

142. 

■ belonging to several 



wards, 149. 

profits promised to 



wife out of, 262. 

• mutual will of, how 



far revocable, 283. 

community of, see Community. 

Of the wife, under the manage- 
ment of the husband, 91. 

_^ not subject to 

fines or confiscation for the 
husband's delicts, 94. 



Propebtt (continued) 

of the wife, not subject to the 
husband's debts, when, 255. 
acquired by children in service, 
104. 

by their 

own industry, ib. 
adventitious, of minor children, 

105. 

devolving on minors, 140, 141. 

division and assignment of, to 

the children, on dissolution 

of community, 142, 143, 

274—276. 

assignment not necessary, 

when, 144. 
community of, between chil- 
dren and surviving parent, 
lb., 266—276. 
of wards, how disposed of 
after their death, 159. 

disposition of, how 

restricted, 285, 286. 
of prodigals, 167. 
of absentees, 163, 167. 
of persons incapable of man- 
aging their own affairs, 164. 
administration of, granted to 
wife during husband's in- 
sanity, 101. 
concealment of, in making an 

inventory, 139. 
annual rents, 154. 
inheritance does not pass ipso 

jure, 182. 
owner's ritrht, as against pos- 
sessor, 183. 
stolen, if pledged with public 

pawnbrokers, 184. 
sold by old-olothes' merchant, 

184. 
gold or silver, sold to a gold- 
smith, ib. 
lost, continues to belong to the 
owner, 189. 

passes to the finder, 

when, ib. 
in uninhabited lands, passes 

to the discoverer, 190. 
in an enemy's ship, 191. 
in ship captured by the enemy, 

192. , 
in stranded goods, 193, 197. 
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Property (continued) 

in tieaaure-tiove, 198. 

in a thing sold,' does not pass 

by mere delivery, 203. 
purchase by insolvent shortly 

before cession, 204. 
possessor of, acquires fruits 

by gathering, 205. 
buildings upou another's, 212, 

213. 
in trees planted in a leasehold, 

215. 
merger of, on marriage, 216. 
in money realised by sale of 

a feud, 220. 
subject to fidei - commis«u/m, 

does not become common, 

221. 
division of, upon dissolution 

of marriagei.222. 
brought in marriage, inven- 
tory of, 230. 
separation from, 233. 
succession to, of married 

parties, 235^240, 
of children 241 

—243. 



244—246. 



of strangers, 

of illegitimate 
children, 368. 

collation of, married parties 
cannot sue each other for, 
during marriage, 256. 

between surviving 

parent and heirs, 350. 

exclusion of, includes acci- 
dental losses and necessary 
expenses, 257. 

omitted in antenuptial con- 
tract, 251. 

purchased by married persons, 
when considered as profits, 
254. 

of persons maintained in 
charitable asylums, 280. 

legacy of, is subject to an- 
nual rent, 325. 

burthens of, attach to whom, 
340. 

mortgage of, see Mortgage. 

may be acquired through an 
agent, 478. 



Peopertt (continued') 

in dispute may be alienated, 

630. 
risks and benefits of, attach 
the purchaser, 639. 
PROTEST 

necessary to entitle an acceptor 
supra protest to sue in cam- 
bial process, 607. 
expenses of, payable by accep- 
tor, 627. 
for non-acceptance, 854. 
for non payment, 855. 
time of making, 856. 
effects of not maMng in due 

time, 857, 858. 
when unnecessary, 858. 
on refusal or concealment or 

insolvency of drawee, 859 
to whom sent, 861. 
for non acceptance, security 
may be demanded upon, 862. 
PROVISIONAL PAYMENT 

on instrument without jast 

consideration, 526. 
in what cases allowed, and 

how opposed, 527. 
for interest, 549. 
on a bill of exchange, not 
prevented by the exception 
contractus non impleti, 602, 
603. 
not prevented by the mere 
application for relief, 877. 
PUBERTY 

espousals between children 

below, 54. 
marriage of children below, 66. 
PUNISHMENT 

of infamy, 59, 63. 

against bigamy, 62, 63. 

under lex hac edictali, 69. 

against adultery, 70. 

of death or transportation, 

ground for divorce, 89. 
evasion of, bv flight, ib. 
of sailors, 687, 689—692. 
PUPILLARY SUBSTITUTION, 

See Substitution. 
PURCHASER 

who was privy to fraud not 
entitled to restitution of 
price, 200. 
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Purchaser {continvteA) 

does not acquire property by 
mere sale and delivery, 203. 

risks and benefits of property, 
when they attach to, 639. 

bound to pay interest on de- 
fault, 640. 

kuowingly purchasing the 
prc^erty of aaothen. SM . 



QUERELA INOEFICIOSI 

TESTAMENTI 
against successory contracts, 

236. 
when maintainable by a child 

who has been passed over, 

307. 
upon disinherison, 332. 
inoffieiosi dotis, when maiQ- 

tainable, 244. 

K. 

RAVISHMENT 

of a virgin, action for dowry, 
801. 
RECLAIM, see Retraatus. 
REDEMPTION 

of annual rent-charge, 633, 

634. 
value of money in, 635, 636. 
RE-EXCHANGE 

on bills, how recovered, 868. 
on bills, when recoverable 
and from whom, 587, 8tj9. 
RELEASE 

by donation, see Acceptilation. 
RELIEF, see Bestitutioin Integrum. 
REMITTANT 

of a Bill, see Payee. 
RENT-OHARaE 

jus retraatus in, 662. 
may be sold, 632. 
redemption of, 633, 634. 
pact binding the vendor to 
redeem within a ceiiain 
time, 633. 
value of money in redeem- 
ing, 635. 
RENTS 

aunual, prescription of, 875. 



BE8 ALIEN A 

purchaser of, cannot recover, 

when, 641. 
RESCISSION 

of sale, on a latent defect in 

the thing sold, 642. 
founded on fraud, 

666. 
of compromises, 896. 
of coniiraeta and public sales, 

898,- 899, 901. 
RES LITIGIOSA 

may be alienated, 630. 
RESPITE 

letters of, requisites, 890. 
RESTITUTIO IN INTEGr 
RUM 

not necessary in the rescission 

of sales founded on fraud, 

606. 
against prescription in cases 

of insurance, 769. 
on the ground of minority, 

when prescribed, 900. 
not necessary in transactions 

which are ipso jure void, 877* 
applied for, but not yet 

granted, 878. 
to a widow under 25 years of 

age, 879. 
to a girl under 25, against a 

promise of dowry, 880. 
against assignment by a 

surviving parent, to the 

children, 897. 
against contracts and public 

sales, under Cod. iv. 44. 2, 

898. 899, 901. 
prescription of, 881, 900. 
RETENTION 

right of, over goods saved, for 

average, 793. 
over vessel and 

ffoods, for losses arising 

from collision, 813. 

over merchandise. 



for freight, 882, 883. 
RETRACTUS 

legal and conventional, 643, 646. 
right of, when it accrues, 645. 
does not obtain in 

respect of public sales, 

when, 647. 
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EETEAcrrs (continuecC) 
family, 644. ' 
when and by ■whom 

exercised, 648, 656. 

how lost, 654, 655. 

— — — time of instituting, 657. 
price need not be 

tendered pending the suit, 

658. 

how exercised, 659, 



660. 



-does not accrue to one 



posterior in order, on de- 
fault of the prior, 661. 

of lands subject to 



rent-charge, and of personal 
debts, 662. 

S. 

SAFE CONDUCT 

how obtained, and when 
granted, 894. 
SAILING COMPANY, 707, 708. 
SAILOE 

just grounds of claiming dis- 
charge, 686. 

desirous of being discharged, 
687. 

private merchandise of, 688. 

verbal injuries caused by, 
how punishable, 689. 

concealing his ignorance, 690. 

deserting or found drunk, 691. 

stealing goods or tackle, 692. 

may be retained, even upon 
an alteration of the destina- 
tion of the vessel, 693. 

heirs of entitled to the wages, 
695. 

yfhea entitled to wages or sal- 
vage on loss of vessel, 694. 

wafies of in case of delay in 
the voyage, 779. 

losses arising from disablement 
of, 782. 
SALE 

and delivery do not pass the 
property, unless — , 203. 

rescission of, on a latent de- 
fect, 642. 

condition of forfeiture in, 
637. 



Sale (continu.ed') 

when parties may withdraw 
from, to avoid a retractus, 
645. 
in execution does not pass the 

risks, until cession, 639. 
on withdrawal from, a new 

sale takes place, 665. 
founded on fraud, how re- 
scinded, 666. 
public, relief against, 899. 
SALVAGE 

deduction of, when allowed, 
681. 
SATISFACTION 

signification of, 834. 
8CHEFEND0MS LAW 

of succession, in respect of 

feuds, 389, 392, 393. 
See further Suceetsion. 
SECOND SPOUSE 

if appointed heir to the exclu- 
sion of children, 288. 
SECUKITIES 

public, belonging to a ward, 
130. 

right of owner against 

possessor, 183. 

■— alienated by simple 

delivery, 201. 

disposition of, by a 



ward, 286. 
pledge of, not subject 

to the 2J per cent, duty, 

when, 430. 
pledge of, when extin- 
guished by alienation, 432. 
SECUEITY 

uncertain guardians bound to 

give, 119. 
when dispensed with, 120. 
to be given by guardians, 134. 
guardian bound to take for 

money lent, 155. 
to appear in court, 175. 
to be given by usufructuary, 

371-373. 
to be given by a legatee or 

fidei-commissary, 511. 
payee of a bill may demand, 

when, 579. 
drawer may demand, when, 

580. 
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Security (^Bontinued) 

bound to give, when, 585, 612. 
may be demanded on non- 
acceptance of a bill, 862. 
SENATU8-C0NSULTUM 
MAGEBONIANUM 
exceptions under, 474, 475. 
8ENATU8-G0NSULTUM 
7ELLEJANUM 
exceptions under, 495. 
renunciation of, 496. 
SENTENCE 

a person paying a just debt 

after being absolved, 797. 
set-off pleadable after, 827. 
SEPAKATION 

from bed and board, 25, 90. 
of property, ib. 

from bed, board, and property 
excludes community, 231. 
SEQUESTRATION 

necessary, when allowed, 534. 
SERVANTS 

preference of, in an insolvent 

estate, 454. 
master how far liable for 

offences of, 477, 811. 
domestic, may be dismissed 
without compensation, 679. 
SERVICE 

property acquired by children 

in, 104. 
contract of, between master 
and crew of a vessel, 685. 
SERVITUDE 

prsedial, considered as im- 
movable, 181. 

how established, 369. 

SET-OFF 

in the payment of a bill of 
exchange, when allowed, 
623. 
may be pleaded against an in- 
solvent or against a person 
who has respite or sur- 
eheance, 825. 
of an agent's debt against the 
principal in an insurance, 
826. 
may be pleaded even after 
sentence, 827. 
SEUBETE DT7 CORPS, see 
Safe conduct. 



SHARES 

of children, parent, and second 
spouse, how" determiaed, 
274-276. 
See further. Portion. 
SHIP 

in some places not subject to 
division on dissolution of 
community, 142. 

enemy's, if captured by a pri^ 
vate vessel, 191. 

if captured by the enemy, 192. 

how alienated, 20). 

profits derived from, included 
under community of profits, 
253. 

usufructary liable for neg- 
lecting to insure, 370. 

money lent to build not en- 
titled to tacit mortgage, 418. 

right of master to discharge 
himself by cession of, 684. 

illicit goods cannot be shipped 
without owner's consent, 
696. 

owners of, how far liable, 697. 

sailing company, see Sailing 
Company. 

insurance of, 717, 719. — See 
further Insurance. 

majority of owners, may com- 
pel a public sale, 776. 

putting into port in appre- 
hension of the enemy, 783. 

furniture of, 784. 

master and owners of, when 
liable for things thrown 
overboard, 791. 

losses arising from overloading, 
ib. 

goods deposited in an improper 
place, 792. 

master and owners, right of 
tacit mortgage over goods 
saved, 793. 

neglect of attaching buoys, 
805. 

losses from fraud or fault of 
master, 806. 

in removing or neglect- 
ing to remove a vessel from 
danger, 807. 

from eoUision, 812—814. 

2 B 
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Ship {eontinv^d) 

losses, by whom made good, 
812, 815—821. 

and In what proportion, 

816. 
SHIPOWNBBS 

partnership between, and 
rights of the partners, 709, 
710. 
SHIPWRECKED GOODS 

owner of, may collect or reclaim 

them, 196,. 197. 
may be sold by the Treasury, 

when, 197. 
right of the Treasury to, 

193. 
jurisdiction over, 194. 
SILVER 

sold to a goldsmith, 184. 
SLANDER, see Defamation. 
SLAVE 

found on Dutch soil, free, 46. 
fugitives from the colonies, ib. 
SOLDIERS 

excused from acting as guar- 
dians, 42. 
cannot be sureties, when, 497. 
testament of, 299. 
SOUTH HOLLAND 

laws of, concerning the suc- 
cession of natural, adulter- 
ine, and incestuous children, 
344, 345. 

to illegitimate 

children, 365, 366, 368. 

of the Treasury, 

365. 

succession ab 

intestato, 347, 348. 
SPECIFIC PERFORMANCE, 

512 
SPONSORS 

gifts made by, to children, 104. 
STATE 

has a tacit mortgage over the 
property of its debtors, 
419, 420. 
STATUS 

recognized by comity, 42, 
STATUTES 

personal, 27, 34, 42. 
real, 28. 
mixed, 29, 35.. • 



Statutes (continued) 

mixed, how tar controlled by 

comity, 39. 
force of, within the territory, 
30. 

beyond the territory, 32, 

33. 
foreign, force of, 32. 
may be departed from, when, 

43,44. 
diversity o^ in respect of 
antenuptial contracts, 228. 
STEP-FATHER or MOTHER 
when bound to make inven- 
tory, 135. 
property of, how far liable in 

tacit mortgage, 422. 
when entitled to collation, 
223. 
STOLEN PROPERTY 

if pledged with a public pawn- 
broker, 184. 
STUDENTS 

from a foreign country, 30, § 1. 
SUBSTITUTE 

to an heir or legatee, in usu- 
fruct, 374, 375. 
entitled to property, after de- 
duction of the legitimate 
and Falcidian portions, 106. 
SUBSTITUTION 

Pupillary and Quasi-pupittary, 
312. 
SUCCESSION 

ab intestato, regulated by lex 

lod, 38. 
of children legiti- 
mized by rescript, 172. 

of a parent under 



the Aasdoms law, 308. 

to movables, 339, 



341. 



346, 348. 



■ by the Aasdoms law, 



by the Schependoms 
law, 347,348. 
Roman law called 



in, in lubsidium, 359. 

in Briel and Voorn, 



351. 



■ in Guracoa, Surinam, 
Berbice, and the Colonies, 
352. 
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Stjocession (^continued') 

ah intestafo, of ascendants and 
collaterals, 353, 354, 356. 

■ of half-brothers, 

and surviving parent, 356. 
of grandchildren 



and brothers, 357. 

— half brothers and 



the children of full bro- 
thers, 358. 
not restricted, 364. 

to illegitimate chil- 
dren, 368. 

by antenuptial contract, to pro- 
perty of the maiTied par- 
ties, 235, 240, 363. 

■ of the children, 

241—243. 

of strangers, 244 — 

246. 

of a sole or a particular heir, 

309. 
election of, how effected and 

how it operates, 360. 
by testament, and 

by devisory contract, 361, 

362. 

in Zeeland and 



ZiericTczee, ib. 

by antenuptial 

contract, 363. 

of the Treasui7, 365, 366. 

by accretion in Zeeland, 367. 

to feuds, 388, 389, 393, 403, 404, 
407, 408. 

agreements concerning, 479. 
SUBOHEANCE, see Suspen- 
sion. 
SURETIES 

soldiers may not be, when, 
497. 

husband may give, for pay- 
ment of the dowry, 498. 

engaging for a larger sum 
than the principal debtor, 
499. 

may apply to be discharged, 
when, 500. 

may engage himself without 
any solemn form of words, 
501. 

privileges of, how renounced, 
502, 503. 



Sdeeties (continued) 

privileges of, merchants selling 
goods on del-credere com- 
mission not entitled to, 504. 

paying on behalf of an un- 
willing party, 505. 

cession of action to, 506. 

cannot be sued until the 
mortgage has been discuss- 
ed, 507, 508. 

how affected by granting time 
to principal, 836, 
SURETYSHIP 

of a third person in a married 
woman's contract, 96. 
SURVIVOR 

community between and chil- 
dren, 266—276. 

may revoke a, mutual will, 
when, 283. 
SUSPENSION OP PAYMENT 

when and to whom granted, 
895. 

T. 

TAXES, 36. 

farmers of, entitled to tacit 

mortgage, 419. 
due to the State or Province, 

preference and conourience 

of, 456—459,466. 
TENANT 

extraordinary charges in an 

emphyteusis attach to, 668. 
TESTAMENT 

executed accordmg to lex loci, 

39. 
wife may make without the 

husband's knowledge, 100. 
executors of, need not allege 

excuse, 124. 
alienations under title of, 202. 
re vocal ion of antenuptial con- 
tract by, 265. 
mutual, community may be 

continued by, 266, 267. 
how far revocable by 

the survivor, 283. 

- one party may recede 



from, 298. 
right of making, 277. 
ofRomaB Catholics, 278, 279. 
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Testament (continued) 

of persons maintained in 
charitable asylums, 280. 

of prodigals, 281. 

of illegitimate children, 282. 

of a ward, 285. 

disinherison of son and ap- 
pointment of second spouse 
as heir, 288. 

distinction between, and codi- 
cil, 289. 

without tlie appointment of an 
heir, 290, 375. 

legatee may be witness to, 291. 

one who inserts anything in 
his own favour cannot take, 
unless—, 292. 

may be made orally, before 7 
witnesses, 293. 

disinherison, how effected, 294. 

attested by a notary beyond 
his place of admission, 
295. 

a notary and wit- 
nesses, but not signed by 
testator, 296. 

gros and minut defined, 297, 
note. 

testator cannot prevent, 

being shown to the heirs, 
297. 

jure militari, how long valid, 
299. 

made during pestilence, 301. 

ad pias causae, 302. 

how far invalidated by the 
passing over of children, 
306. 

a son passed over may dis- 
pute, when, 307. 

impossible conditions in, 310. 

executors of, cannot debar the 
heirs from tlie inheritance, 
323. 

cannot alienate with- 
out the consent of the 
heirs, ib. 

caesatory and derogatory 
clauses in, 320. 

wherein the derogatory clause 
has not been inserted, 329. 

revocation of, by destruction 
of the gros, 330. 



Testament (continued) 

of parent in favour of the 
children revoked by a sub- 
sequent testament, 331. 
not rendered ipso, jure void by 

a disinhi^risou, 332. 
election of succession by, 361, 

362. 
disposition of feuds by, 406. 
TESTAMENTARY 

dispositions by antenuptial 
contract, 236. 
TESTATOR 

cannot prohibit the testament 
being shown to the heirs, 
297. 
persons who have caused the 
death of, 334. 
THINGS 

placed or suspended in a 
dangerous position, 810. 
TIMBER, see Wood. 
TITHES 

referable to immovables, 180. 
TOLLS 

abolished, 176. 
TOWNS 

tacit mortgage of, over the 
property of tax-collectors, 
425. 
TRADE 

a married woman carrying on, 
95. 
TRANSACTION, see Ck>mpro- 

mise. 
TRANSFER 

of ships, how effected, 201. 
of property without delivery 

of the instrument, 202. 
of movables by delivery, 201. 
of public securities, ib. 
of legal mortgages, 202. 
under title of dowry, commu- 
nity, antenuptial contract, 
te&tament, and division, 
202. 
TRANSPORTATION 

of a husband or wife, 89. 
of a father, 109. 
TREASURE TROVE 

found on one's own land, 

198. 
another's land, ib. 
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TREASUEY 

right of, to succeed ah intestato, 

365, 366. 
• • to sti-anded goodB, 193, 

195, 197. 
TBEBELLIANIC FOBTION, 

see Portion. 
TREES 

planted on a leasehold pass 

with the land, 215. 
TUTELAGE 

determined by majority, 110. 
children may be discharged 

from, before majority, 

wlien, ib. 
of Impuheres, and Cura of 

minors, 111. 

U. 

UNCLE 

not included under the term 
parent, 77. 
UNINHABITED LANDS 

pass to the discoverer, 190. 
USUCAPION 

of movables, 207. 
USUFRUCT 

benefits of, included under 

community of profits, 253. 
if left with povfer of alienation, 

871—373. 
if left to surviving spouse as 
heir or legatee, with substi- 
tution of another, 374, 375. 
is destroyed by cession to 

another, 376. 
of apparel, 377. 

of money lent out on secu- 
rity, 378. 
how charged on a feud, 402. 
USUFRUCTUARY 

of a ship liable for neglect to 

insure, 370. 
security to be given by, cannot 
be dispensed with by the 
testament, unless — , 371 — 
373. 
TJTBECET, Treaty of, 13. 
VASSALS, see Feud. 
VENDOR 

rights of preference of, 448. 
See Sale. 



VENIA MTATIS, 107, 110. 

does nbt qualify a person to 

act as guardian, 112. 
requirements of, and how ob- 
tained, 161. 
VIRGIN 

ravisliment of, action foi 
dowry, 801. 
700BN 

rule of succession ah intestato 
in, 347. 

"W. 



rarely decided upon. 



WAGERS 

causes 
514. 
WAGES 

of sailor, on his death, should 
be paid to his heirs, 695. 

in case of delay, 779. 

WARD 

cannot appear in court with- 
out his guardian or curator, 
127 ; excepting in criminal 
causes, ib. 

contracts of, invalid, even if 
confirmed by oath, 128. 

movable property of, may be 
alienated, when, 129. 

public securities belonging to 
how alienated, 130. 

property devolving on, 140. 

assigned to, 143. 

division between surviving 
parent and, 145. 

notes belonging to, kept in 
custody of the Oiphan 
Chamber, 147. 

how secured from aliena- 
tion, ib. 

belonging to several, 

148. 

property belonging to several 

149. 
how educated and maintained, 

150—152. 
money of, how invested, 153. 

may be lent to the 

States or Treasury, 155. 

annual rents purchased for, 
have certain peculiarities, 
154. 
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Ward (conUmied) 

money of, may be lent to 
private parties, or invested 
in country farms, 155. 

debts due to privileges of, 158. 

property of, how disposed of 
after death, 159. 

discharge of, from guardian- 
ship, 160. 

on continued absence of, pro- 
perty how disposed of, 163. 

caimot institute his guardians 
or their children, or his own 
concubine as heirs, 285, 
286. 

right of preference for debts 
due by the guardians, 463. 

contracts of, how far effectual, 
529. 

debt of, to whom payable, 822. 
WIDOW 

right of abandoning the com- 
mon estate, 226. 

under 25 years of age, whether 
entitled to relief, 879. 
WIFE 

power of husband over pro- 
perty of, 91, 92. 

how far liable on contracts of 
the husband, 93. 

property of, not subject to 
fines or confiscations for 
crimes of husband, 94. 



Wife (continued) 

has no persona standiinjudicio, 
95. 

how far liable on her own 
contracts, 96. 

immovable property and notes 
of, 97. 

movable property and notes 
may be alienated, when, 98. 

action for indemnity by, 98, 
99. 

when not liable for debts 
contracted during marriage, 
99. 

when liable for things sup- 
plied on credit, ib. 

may make testament or dona- 
tion causa mortis, 100. 

may claim administration of 
property, during husbands 
insanity, 101. 

cannot be appointed as cura- 
tor over insane or prodigal 
husband, 168. 

property of, cannot be taken in 
execution, when, 255. 

father of, may be sued for 
dowry, 25. 

not entitled to morgerirgave or 
doariwm, until, when, 259, 
260. 

institution of as heir cancels, 
marriage-gift, when, 261. 
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